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Joun Srstey v. Tue Romay Caruoric Conerecation of Natcut- 
TOCHES. 





Where, after obtaining an order allowing hiny an appeal, plaintiff does not appear to 
have attempted to avail himself of it by giving bond and security, nor to have taken 
any steps, until after the expiration of a year from the date of the judgment, to pro- 
cure a transcript of the record, nor to have made any application to the judge @ quo 
for a new appeal, the right of appeal will be lost. 






Martin, J. On the affidavit of the plaintiff that an appeal had 
been granted to him in due time, from a judgment against him in 
the present case, returnable on the first Monday of October, 1831, 
but that the order of the judge, and the petition on which it was 
made, have, without any fault of his, been lost, and that the clerk’s 
office has been in vain searched for them, a rule was obtained on 
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the defendants to show catise why the appeal should not be brought 
up, returnable on the first Monday of October, 1834. The defend- 
ants showed cause. They aver that they are ignorant whether any 
appeal was ever granted as stated by the plaintiff; that if any 
such appeal was granted, the record ought to have been brought 
up on the return day, to wit, the first of October, 1831 ; that it 
does not appear whether the plaintiff ever complied with the con- 
ditions of the order by giving bond and security, or ever applied 
to the judge who granted the order for a new one. After obtain- 
ing the order for the appeal, the plaintiff does not appear to have 
attempted to avail himself of it, by giving the bond and security 
required by law; nor to have taken any step to have the tran- 
script prepared and filed in this court on the return day, until after 
the expiration of one year from the rendition of the judgment ap- 
pealed from ; nor to have made any application to the District Judge 
for a new appeal. The rule must, therefore, be discharged. 
The rule was submitted, without argument. , 





Cuar.orte Brittain v. Rosert W. Ricnarpson, Curator. 


An instrument, the real object of which was a disposition mortis causa, if executed 
without the formalities required by law to give it validity as such, can have no effect. 

Al! donations inter vivos inust be passed before a notary and two witnesses. 

Where donations mortis causa or inter vivos, are clothed with the formalities required 
by law to give them validity, the forced heirs alone can sue for their reduction, in 
case they exceed the disposable portion; but when void for the want of such for- 
malities, the legitimate heirs or other representatives of the estate, as well as the 
forced heirs, may sue to annul them. 


Appza from the Court of Probates of Ouachita, Lamy, J. 

Morpuy, J. The plaintiff seeks to recover from the succes- 
sion of Felix Matthes $4000, the amount of a promissory note of 
the deceased, made to her order, bearing date the 1st of March 
last, and payable on the Ist of February next. The curator of 
the estate pleads the general issue, and avers that the note sued 
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on, if ever executed by the deceased, is a feigned donation, made 
for the purpose of giving the plaintiff all the property of the de- 
ceased without any consideration whatsoever, and is therefore null 
and void. ‘The attorney for the absent heirs intervened, and after 
setting up some matters of defence much to the same effect, pro- 
pounded interrogatories to the plaintiff, inquiring into the consider- 
ation of the note sued on, and as to the means of which her late 
husband, William Brittain, died possessed. There was a judgment 
below rejecting the petitioner’s claim, from which she has ap- 
pealed. 

The execution of the note is proved by a witness who drew it 
up and attested it, but it does not appear to us that the plaintiff 
has succeeded in showing that a valuable consideration was given 
for it. She says, in her answers to the interrogatories, that the note 
was given to her in consideration of the kind treatment which the 
deceased had received from herself and her late husband, and for 
money sent to him by the latter, in the State of Mississippi, some 
time in the year 1825; but that she does not know the amount 
lent, nor in what money it was given. She states that her hus- 
band died in the latter part of January, 1842, and did not leave 
more than about $700. 

Joseph Hedge, the subscribing witness to the note, testifies that 
when it was signed by Matthes, he was sick at the plaintiff’s 
house, but in sound mind ; that he said, that if he did not get re 
lief, he would certainly die, and, as he signed the note, remarked 
that it would be nothing but plaiptiff’s just due; that about two 
months before that time Matthes declared, at his (witness’) house, 
that some years ago his uncle Brittain gave him $250, with a 
horse, saddle and bridle, to enable him to go to Red River or 
Texas, and get into some business that would be of advantage to 
him, and that his uncle had frequently assisted him, as he had al- 
ways been a spendthrift and-a good customer to coffee houses; 
that he knows of no other consideration received for the note than 
the $250, and the horse, saddle and bridle, except that Brittain 
furnished Matthes with some provisions which he brought from 
New Orleans, and that the deceased lived at Brittain’s house, 
where he boarded, although he had a separate place. The record 
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shows that the property left by the deceased amounted to 
$1292 25, and thathe had a sister married to. one McAllister. 

Copley, for the plaintiff. ‘The evidence shows that there was a 
sufficient consideration for the note. The court must presume 
in this, as in all other contracts, that there was a sufficient consi- 
ration. He who alleges the contrary, must prove it. 8 Mart. 181. 
8 Ib. N. S. 295. 4 La. 220. 5 Ib.'78. A donation under the 
form of an onerous contract is not void. 2 La.215. The forced 
heirs, alone, can sue for the reduction of a donation exceeding 
the disposable portion, (Civ. Code, arts. 1491, 2418,) or to an- 
nul a disguised donation; and the onus probandi is on them. 
The record shows that Matthés had no forced heirs. 

Richardson, pro se. ‘The instrument is void, as a note, for 
want of consideration (Civ. Code, arts. 1887, 1888. 3 La. 435); 
or as a donation inter vivos or mortis causa, for want of the forms 
prescribed by law. Civ. Code, arts. 1523-5, 1563. All dona- 
tions must be made by public act. Ib. art. 1623. 

Morpny, J. The testimony does not, in our opinion, show a 
valuable consideration in the legal sense of the term. It dis- 
closes rather the rhotives which led the deceased to execute, in fa- 
vor of the plaintiff, this note, which was clearly intended to cover a 
donation to her. Admitting that the small sum, which was either 
lent or given in 1825 to the deceased, created such a natural 
or moral obligation as could form a sufficient consideration for a 
note of an amount about equal, it is obvious that the enormous 
overplus for which he bound his estate was a donation which he 
wished to make in her favor in consideration of the kind treatment 
and frequent assistance he had received from her husband, 
at whose house he was then sick, and impressed with the belief 
of his approaching dissolution. We are confirmed in this convic- 
tion, from the circumstance that on the trial below the plaintiff was 
ruled to produce, and did produce in court a paper purporting to 
be the last will of the deceased which she had in her possession, 
and in which she was appointed his universal legatee. Some 
time before the institution of the present action, this paper had 
been sent by the plaintiff to the executor of her deceased husband, 
and presented to the probate judge, but being found altogether 
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informal, it was not admitted to probate. Considering the instru- 
ment sued on as one having for its object a disposition causa mor- 
tis, and as having, as such, none of the forms prescribed by law, 
it can have, in our opinion, no legal effect or validity, and no reco- 
very can be had onit. Civ. Code, arts. 1453, 1455, 1563. 17 La. 
144. But it is said that a donation, under the form of an onerous 
contract, is not void, and the case of Trahan v. McMannus et al., 
reported in 2 La. 215, is relied on. Without inquiring how far 
the principle laid down in that decision can be supported under 
the provisions of the present Civil Code, which differ on this 
subject from those of the old Code, it is sufficient to say that the 
instrument sued on is under private signature, when our law re- 
quires that all donations inter vivos shall be passed before a notary 
and two witnesses. Civ. Code, arts. 1523, 1525. But we have 
already ‘said that, under the evidence and circumstances of this 
case, we cannot view this note in any other light than as a dona- 
tion mortis causa. When donations mortis causa, or inter vivos, 
are clothed with all the forms required by law to give them valid- 
ity, none but forced heirs can sue for their reduction, if they ex- 
ceed the disposable portion; but it is otherwise, when they are 
null and void for the want of such formalities; the legitimate heirs 
of the deceased or other representatives of the estate having, as 
well as the forced heirs, an action to have them annulled. 

It is, therefore, ordered that the judgment of the Court of Pro- 
bates be affirmed with costs ; reserving, however, to the plaintiff 
any claims she may have against the estate of the late Felix 
Matthes. 





Wituram H. Puckett and Wife v. Exisan L. Crarxe. 


Courts of justice. will not lend their aid to either party, to enforce a contract entered 
into for purposes reprobated by law. . 


Appeat from the District Court of Ouachita, Boyce, J. 
Copley, for the appellants. 

McGuire, for the defendant. 

Vox. III. 11 
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Butuarp, J. The plaintiffs assert title to eight slaves, which 
they allege are in the possession of the defendant, and that he ob- 
tained them, together with two horses, illegally end fraudulently, 
and under false pretences and promises made to the plaintiffs to 
preserve them for their benefit, and to restore them when required. 
The defendant, in his answer, avers that he has a just title to the 
slaves, and that this action is brought in fraud to deprive him of 
his just rights. The case was submitted to a jury, whose ver- 
dict was for the defendant, and the plaintiffs have appealed. 

_It appears that the wife, one of the plaintiffs, inherited the 
- Slaves in the State of Mississippi, and that they became the pro- 
perty of the husband on their marriage, according to the laws of 
that State, and were afterwards sold under execution to satisfy a 
‘judgment against. the husband, and bought in by the defendant, 
-who left them in the hands of the plaintiffs until sometime after- 
wards, when they were delivered to the defendant, to prevent their 
being seized by other creditors of the husband. The sheriff’s 
sale was probably not a real one, according to, the evidence in the 
record, and no conveyance was made, but the slaves were left in 
the plaintiffs’ possession. The defendant was, however, after- 
wards put in possession for purposes reprobated by law, that is to 
say, for the purpose of enabling him to set up his title under the 
frst sheriff’s sale, and thus hold himself out to the world as the 
owner, and defeat the pursuits of other creditors of the husband. 
The present action is brought, substantially, to obtain relief against 
that agreement, and to cause the defendant to restore the property 
since the danger has passed away. Under these circumstances, 
our first inquiry should be, whether the case be one in which a 
court of justice ought to interfere, or whether it be not of that 
class of.cases in which the maxims, ex turpi causa non oritur 
actio, and in pari delicto potior est conditio possidentis, apply- 
In the case.of Graveer’s Curator v. Carraby’s. Executor, 1% La. 
118, we stated explicitly the principles by which we consider our- 
selves bound to be governed in questions of this sort. It is not 
easy to distinguish the present case from that. In the case now 
before us, if the sheriff’s sale was not a sham one, it, vested the 
title in the defendant ; and if it was, then there was collusion for 
the fraudulent purpose of covering the property, and the subse- 
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quent shifting of the same property back and forth, was in fur- . 
therance of the same design. Such contracts and transactions 
are illegal, and the parties will not be listened to when they in- 
voke the aid of the court to enforce them against each other. 
Judgment affirmed. 





Georce W. Coprey v. Bensamin Harrison and Wife. 


Appgat from the District Court of Union, Boyce, J. 

Butxarp, J. This isan action by an attorney at law, to re- 
cover his fee for professional services rendered to the defendants. 
There was a verdict and judgment for the defendants, and the 
plaintiff has appealed. 

The case in which the plaintiff was employed was much liti- 
gated, was pending several years, and was twice before this court 
on appeal. The parties finally compromised, without consulting 
the plaintiff. In the account annexed to the petition the plainuff | 
charges $650 for his fee, and gives credit for the net proceeds 
of a note of the defendants for $150, discounted in bank, for 
which he received the sum of $141 16. The jury appear to have 
thought, either that that sum was received as full compensa- 
tion, or that it was as much as the plaintiff’s services were 
worth. We cannot concur in this conclusion. ‘There is no 
plea of payment, and the services we think were worth more. 
Considering the amount in dispute, and the protracted litigation 
attending the case, we think the plaintiff entitled to a fee of $500. 
Deducting the amount already received, there will remain due 
$353 84, for which he is entitled to a judgment. 

The judgment is, therefore, reversed, and the verdict set aside; 
and proceeding to give such judgment as ought, in our opinion, to 
have been rendered below, it is adjudged and detreed that the 
plaintiff recover the sum of $358 84, with costs in both courts, 
and interest at five per cent from judicial demand. 


Copley, appellant, pro se. 
McGuire, contra. 





ALEXANDRIA, 


Downes v. Scott. 








Ricuarp Cuartes Downes v. Wim S. Scorrt. 


The act of Congress of 29th May, 1830, granting pre-emption rights to settlers on 
the public lands, which provides, sect. 2, that ‘‘ where two or more persons are set- 
tled on the same quarter section, it may be divided between the two first actual set- 
tlers, if, by a north and south, or east and west line, the settlement or improvement 
of each can be included in a half-quarter section, and that in such case the settlers 
shall each be entitled to a pre-emption of eighty acres elsewhere in said land district,” 
is directory only. Its object is to give to each settler, first, the portion of land on 
which his improvements were made, and secondly, as nearly as possible, an equal 
quantity of land. Equality of value was not considered important. ‘The direction 
of the line of division was of secondary consideration, and only intended to effect the 
principal object. 

Where the United States have sold, and given a patent for a tract of land, the proper- 
ty is veeted in the purchaser; and the laws of the State in which it is situated 
operate on it-as on other property, except as to taxation, or other special exception ; 
and in effecting a partition, such laws, and the contract of the parties, will, as in 
other cases, control. 

In ordering a partition between settlers on the same quarter section, holding as tenants 
in common, by purchase from the United States under the pre-emption law of 29th 
of May, 1830, or between others holding under them, the provisions of that act 
will be considered as expressing the original intention of the parties as to the direc- 
tion of the line of division, where the quarter section is a regular one ; aliter, as to 
irregular or fraetional surveys. Where lines drawn north and south, or east 
and west would not give to each an equal quantity of land, as well as his improve- 
ments, the line must be drawn in some other direction, or the land cannot be di- 
vided in kind. 

The verdict of a jury must be always understood with reference to the pleadings, and 
as responsive to the issues made by them. 


Tue plaintiff is appellant from a judgment of the District Court 
of Madison, Curry, J. 

Garuanp, J. The petitioner alleges that he is the legal owner 
and possessor of the undivided half of a tract of land, containing 
133;%,5 acres, situated on both sides of Brushy bayou, being lots 
Nos. 1 and 3, of section No. 6, in township No. 16 north, range 
No. 13 east, which land was patented by the United States, as a 
pre-emption right, to Elijah Evans and Levi Blakey, as tenants in 
common, and not as joint tenants. He avers that, by the laws of 
the United States, it is required that lands so situated and pur- 
chased, shall be divided between the co-proprietors or tenants in 
common, by a north and south, or east and west line. He states this 
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land must be divided by a north and south line, in order to give 
each party the improvements of his vendors, the original settlers ; 
and that he is the legal owner of the portion which includes the 
site of the original settlement of the patentee Elijah Evans, which 
is on the east half of said land. It is further represented that the 
defendant Scott is in possession of the west half, and of part of 
the east half of the said land ; that he has enclosed and is cultivat- 
ing some of the land belonging to the petitioner (from ten to 
twelve acres), by doing which the petitioner has sustained damage 
to the amount of $350. He alleges that he has frequently desired 
the defendant to divide the tract by a north and south line, which 
he refuses todo. The petition concludes with a prayer, that the 
land may be divided by a north and south line ; and that the com- 
plainant be decreed to be the legal owner and possessor of the 
east half; and that Scott pay him $350 as damages. 

The defendant, in his answer, admits that the plaintiff is the 
owner of an undivided half of the land, which he says is in two 
distinct lots, as stated in the patent; avers that he is, and always 
has been willing, to divide the land by a north and south line, but 
that he objects to throwing the two lots together, and dividing them 
as a whole, by a continuous north and south, or east and west line. 
He alleges that he has frequently desired the plaintiff to divide 
each lot by a north and south line, but that the plaintiff refuses so 
to do. He joins in the prayer for a partition according to law ; 
prays for $200 damages from the plaintiff for instituting a vexati- 
ous suit against him, and for costs. 

The case was tried by a jury. It was shown by the public 
surveys, that, in consequence of a considerable stream running 
' through the section, the north half was not, as in other sections, 

divided into two equal quarters, but into three lots of irregular 
shapes, and containing unequal quantities. Lots | and 3 adjoin 
each other, the former being a slip of upwards of a mile front on 
the north side of the bayou, with very little depth at one extremi- 
ty, and less than a half a mile at the other. The superficial quan- 
tity, is 60°, acres. Lot No. 3 is nearly triangular, lying on the 
south side of the bayou, and so far as it fronts thereon, is oppo- 
site to lot 1 ; and contains 72% acres. It is proved that, by di- 
viding the land by a continuous north and south line through the 
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two lots, the plaintiff would have on the east side of the line near- 
ly twice as much land as the defendant would have on the west, 
as well as much the largest portion of the cleared land; and that 
his share would be more valuable than the other by $300. It was 
also shown that lot No. 3 is subject to inundation, and that by 
dividing it as desired by the plaintiff, much the largest proportion 
of the overflowed land would fall to the defendant’s share. It is 
proved that by dividing each lot equally by a north and south line, 
each party will have his houses. in lot No 1 on the north side of 
the bayou, and have his portion of No. 3 opposite; but that the 
fronts will not be exactly the same. 

The jury found that the lots Nos. 1 and 3 should be divided se- 
pdrately in equal portions, by a line running north and south. 
After overruling a motion for a new trial, the court ordered the 
lots to be partitioned separately, by running a north and south line 
through each, so as to divide each lot into equal portions, and ap- 
pointed a surveyor to run the division lines and return an account 
of his operations into court, on or before the first day of the suc- 
ceeding term ; and ordered the plaintiff to pay the costs up to that 
time. From this judgment he has appealed. 

The application for a new trial was based on the misdirections 
of the judge in his charge to the jury, on the verdict being contra- 
ry to the law and evidence, and, lastly, on the ground that it was 
void for uncertainty, as it does not definitely specify whether the 
plaintiff is to have the easf or the west half of the land. 

The judge charged the jury that the act of Congress, relating 
to pre-emption rights, passed on the 29th of May, 1830,* was not 
applicable to the case before them; that it had no effect as to 
the partitioning of lands, sold to settlers on the same quarter sec- 
tion, or fractional quarter, after a patent had issued; that such 
partition must be made in conformity to the laws of the State and 





* This act provides : Sect. 2. That if two or more persons be settled upon the same 
quarter section, the same may be divided between the two first actual settlers, if, by a 
north and south or east and west line, the settlement or improvement of each can be 
included in a half-quarter section ; and in such case the suid settlers shall each be en- 
titled to a pre-emption of eighty acres of land elsewhere in said land district, so as not 
to werwes with other settlers having a right of preference. 
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the principles of equity and justice; and that the object of the act was 
to entitle two settlers.on the same quarter section or fractional quar- 
ter, to the benefit of a float, or claim for eighty acres of land else- 
where. ‘To this charge, the plaintiff excepted. We are of opi- 
nion that the judge did not essentially err. The language used by 
him does not exactly express our ideas, but the conclusion we 
have come to is the same. We are of opinion that, after the Unit- 
ed States have sold, and given a patent for a tract of land, the 
property is vested in the citizen entitled to the patent, and that the 
State laws operate on it precisely as on all other property, except 
as to taxation or other special exception ; and that for effecting a 
partition, the laws of the State and the contract of the parties, are, 
as in other cases, to control. The act of Congress under which 
Blakey and Evans purchased the land, formed the contract 
between them, as to the quantity which each was to have. 
The principal objects of that contract were, first, to give each 

party the portion of land on which his house and improve- — 
ments were situated ; secondly, to give, as nearly as possible, 
an equal quantity to each. The course of the lines is a second- 
ary consideration, and intended only as a means of effecting 
the principal objects. An equality of value in the portions does 
not seem to have been considered as important, and is not includ- 
ed in the contract. Courts, in ordering a partition between two 
original pre-emptors, or those holding under them, will look to the 
act of Congress as containing, in relation to regular quarter sec- 
tions, the primary intention of the parties, as to the direction of 
the lines ; but in relation to a fractional; or as the Commissioner 
of the General Land Office calls it, an anomalous survey, the rule 
does not apply ; and the judge was, therefore, correct, in directing 
the jury that the act of Congress was not to govern them absolute- 
ly. We can easily imagine two improvements to be so situated 
on a fraction of land, that neither a north and south, nor east and 
west line, would give each an equal quantity, and his improve- 
ments. In such a case, the line must take some other direction, 
or the land could never be divided in kind. An examination of 
the act of Congress will show, that there is nothing mandatory in 
it, even to its own officers. It is directory only in its operation én 
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the rights of individuals, and is not so unbending as to compel the 
perpetration of an act of gross injustice. 

A perusal of the evidence satisfies us that the jury decided in 
conformity to it, and to the principles of law and justice. 

The plaintiff complains that the verdict is indefinite and uncer- 
tain, as it does not state whether he is to have the east or west 
portion of the lots, when divided. The verdict and judgment 
might have been.somewhat more definite in this respect ; but when 
we look at the whole case, we think the parties will not probably 
lose any of their rights from the cause complained of. It has long 
been settled by this court, that the verdict of a jury must always 
be understood and construed with reference to the pleadings, and 
will always be considered as responding to the issues made by 
them. 5 Mart. 456. 3 La.70. When we refer to the petition, 
we see that itis stated that the plaintiff is entitled to the eastern 
portion of the land. He states that his buildings and improve- 
ments are on it; and that the defendant’s are on the western part, 
if the line be run north and south. The defendant claims in the 
same way, and says the same thing. It will be somewhat strange, 
if the parties misunderstand each other and their rights, when they 
agree in their statements as to the position of each. But should 
any mistake be likely to arise, we do not doubt that the District 
Judge will, when the procés-verbal of the surveyor shall be return- 
ed into court, state distinctly which portions of the lots of land the 
plaintiff is to have. 

We are of opinion that a division of each lot of land into equal 
portions by a north and south line, is legal and just; and, there- 
fore, affirm the judgment with costs. ) j 

D. Bradford, and Copley, for the appellant. No counsel ap- 
peared for the defendant. 
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Josernx D. Lone v. Peter F. Kampatt. 


Aprgat from the District Court of Natchitoches, Campbell, J. 

Tuomey, for the appellant. 

P. A. Morse, contra. 

Martin, J. The plaintiff is appellant from a judgment refus- 
ing him damages, for injury done to his flat-boat, loadéd with lum- 
ber, by a steamboat belonging to the defendant, through the gross- 
neglect of the master and those on board. His counsel has yefer- 
red us to the case of Saune v. Tourne, §-c.,(9 La. 425,) and to the 
* same on a re-hearing, (Ib. 429,) in which we held that it was en- 
cumbent on the defendant to show that the steamboat made use of 
all proper precaution to avoid running upon the schooner, when the 
schooner was descending the river, and the steamboat ascending ; 
and he has coritended that the present case, which is that of a flat- 
boat descending the river, is much. stronger than that of a schoon- 
er, the latter being more manageable. The District Judge was of 
opinion that the injury to the flat-boat, was rather the result of ac- 
cident than of neglect, or want of skill in the master of the steam- 
boat or those on board. The flat-boat was concealed from those 
on board the steamer by a point of land which projected into the 
river, until it was too late for the latter to prevent the collision. As 
usual in cases of this character, there is a good deal of contradiction 
between the testimony of persons on the respective vessels ; but 
it does not appear to us that the District Court erred in the con- 
clusion to which its examination of the evidence led. 

Judgment affirmed. 
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Danie. Garin v. Georce Jessup. 


The express exclusion, in the sale of a slave, of warranty, except as to title, is not, as a 
gencral rule, equivalent to a declaration of unsoundness, and will not relieve the 
vendor from the obligation of disclosing redhibitory vices or maladies, not apparent, 
which he knows to exist ; and the concealment of such defects will be fraud within 
the meaning of art. 2526 of the Civ. Code. Aliter, where from the terms of the ex- 
clusion, the idea is conveyed that the slave was unsound ; in such case, the exclusion 
will amount to a declaration of unsoundness. 


Apprat from the District Court of Ouachita, Willson J. 

This was an action to rescind the sale of a slave, the plaintiff 
having given his note for the price. There was a judgment re- 
scinding the sale, and ordering the note to be given up, or, in de- 
fault thereof, security to be given to the plaintiff to protect him 
against any liability on the note. ; 

McGuire, for the plaintiff. 

Copley, for the appellant. 

Morpuy, J. ‘This is an action to rescind the sale, and to re- 
cover a note given for the price of a slave sold to petitioner by the 
defendant, on the ground that the negro was diseased, and of no 
value at the time of the sale ; and that the seller knew it, but con- 
cealed the fact for the purpose of defraudiffg him. There was a 
verdict and judgment below in favor of the plaintiff ; and the de- 
fendant has appealed. 

The sale was made with an exclusion of warranty, in the fol- 
lowing words: “ The vendor does not guaranty said negro man 
against the vices prescribed by law, and the said purchaser hereby 
expressly purchases said slave accordingly, and exacts only guar- 
antee of title to said slave from said vendor.” From the words 
of this clause, the exclusion of warranty does not, perhaps, extend 
to redhibitory diseases, as it mentions only the vices provided 
against by law, unless it be inferred from the latter part, which re- 
stricts the warranty to title only ; but, be this as it may, the sale 
seems to have been considered. and treated, on all hands, as one 
without any warranty, except that relating to title. The charge. 
given by the judge on the trial is complained of, because he de- 
clined to charge the jury that the refusal to warrant the slave was 
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equivalent to a declaration of unsoundness of the negro, on the part 
of the seller. ‘The judge properly declined so to instruct the jury. 
If an exclusion of warranty was to be always viewed as a declara- 
tion of unsoundness, no recovery could ever be fad in such cases, 
as no fraud or concealment could ever be imputed to a vendor 
who should sell without any warranty. In the case of Nelson v. 
Lillard, 16 La. 340, to which the appellant’s counsel has referred 
us, the warranty of being sound in body was specially excluded, in 
such terms as to convey the idea that the slave was unsound, and 
to indicate that he was sickly and subject to diseases then un- 
known. This, under the peculiar circumstances of the case, the 
court considered as a declaration of unsoundness ; but we are by 
no means prepared to lay down, as a general rule, that an exclu- 
sion of warranty, stipulated by a vendor, must be considered as a 
declaration of unsoundness, and thus absolve him from all liability. 
Our Code expressly provides that, the renunciation of warranty 
made by the buyer is not obligatory, where there has been fraud 
on the part of the seller; and, in accordance with this provision, 
this court has repeatedly held, that the exclusion of warranty in a 
sale does not relieve the vendor from the obligation of disclosing 
the redhibitory vices or maladies, not apparent, which he knows 
to exist, and that the concealment of such defects is fraud within 
the meaning of article 2526 of the Civ. Code. 1 Mart.140. 6 
Ib. 699. 7 Ib. 33. 18 La. 38. 

From the evidence, the disease of this slave does not seem to 
have been well understood or defined, by the several physicians 
who testified. It can be gathered, however, from their testimony, 
that it was a disorder of the viscera, creating a morbid appetite, and 
occasional swellings in the abdomen and stomach of the subject, 
and benumbing at times his physical and mental faculties.. Most 
of the witnesses agree that the negro was entirely useless, and 
some declare that they would not have maintained him for his la- 
bor. It is said to have been proved, that, from the appearance of 
the boy, any attentive person might have discovered that something 
was the matter with him, and that therefore the plaintiff cannot 
complain. Some of the effects of the disease might, indeed, have 
been visible, but it does not follow that the purchaser knew the 
nature and extent of the disease, which could not have been un- 
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known to the defendant, who had had the boy for some time in his 
possession, and had called in physicians to attend on him. He 
was bound to disclose it to the purchaser. There is some contra- 
dictory evidence in regard to the facts of the case, which cannot be 
said to be a strong one in favor of the plaintiff; but, upon the 
whole, it has appeared to us that the verdict is not so clearly erro- 
neous as to make it our duty to disturb it. 


a 


Judgment affirmed. 





Succession or Avcustus Luptwic—Marie B. Lupewie, 
Appellant. 


Under art. 335 of the Code of Practice, the exception of litispendéncia, must show. the 
pendency of another suit, between the same parties, for the same object, and grow- 
ing out of the same causes of action, before another court of concurrent jurisdiction. 

Courts of Probate have exclusive jurisdiction of claims for money against successions 
administered by curators, executors, &c.; and all suits four money, pending before 
the ordinary tribunals, against one who dies leaving a vacant succession, must be 
transferred to the Court of Probates of the place where his succession is opened. 


Appeat from the Court of Probates of Ouachita, Lamy, J. 

McGuire, for the appellant. 

Copley, contra. 

Morruy, J. Marie Barbe Ludewig, having sued her husband, 
Augustus Ludewig, in the District Court for a separation of pro- 
perty and for the restitution of her dotal and paraphernal effects, 
Bernard Hemkendntervened in the suit for the preservation of his 
rights as a creditor of the husband, alleging fraud and collusion 
between the parties, and praying judgment for the amount of his 
debt. Augustus Ludewig died shortly after, and his wife was 
appointed curatrix to his vacant estate. Hemken presented his 
claim to her against the deceased, which she neglected or refused 
to acknowledge, and he has brought the present action to establish 
it as a just debt against the succession, and to cause it to be paid 
in due course of administration. Judgment having been rendered 
accordingly, the curatrix has appealed. 

There is no dispute as to the appellee’s claim, which is proved 
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by notes and due bills, the execution of which was admitted on 
the trial below ; but it has been contended that, inasmuch as Hem- 
ken had commenced in the District Court a suit for the same debt 
which was yet pending, he could not maintain the present action. 
This position is altogether untenable. The plea of littspendéncia 
must show the pendency of another suit between the same parties, 
for the same object, and growing out of the same cause of action, 
before another court of concurrent jurisdiction. Code of Prac. 
art. 335. It is clear that by the death of Augustus Ludewig the 
main object of the suit brought against him by his wife was ac- 
complished, as it dissolved the community existing between them. 
If she is entitled to a liquidation of her claims against her husband, 
it is on a different ground than that relied on in her suit, which 
must necessarily abate, and, with it, the sintervention of Hemken. 
The latter took the only course he could legally pursue, which 
was to present his claim to the legal representative of the estate, 
_and upon her refusal to acknowledge it, to bring suit to have it ad- 
mitted and ranked among the debts of the succession. Code of 
Prac. arts. 984, 985, 986. The Courts of Probate have exclusive 
jurisdiction to decide on claims for money against successions ad- 
ministered by curators, executors, &c., and all suits pending before 
the ordinary courts for sums of money against a person who dies 
leaving a vacant succession, must be transferred and prosecuted 
before the Probate Judge of the place where the succession is 
opened. Code of Prac. arts. 924, 983. Civ. Code, art. 1105. 
114La. p. 360. 


Judgment affirmed. 
Ge 
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James Miutuer v. Starkey GaskINs. 


The provisions of the Code of Practice, art. 746, e¢ seq , authorizing summary process 
to enforce judgments rendered in other States or in foreign countries, instead of the 
ordinary action on the record, which was formerly the only mode of proceeding, 
must be strictly pursued ; and the party resorting to it must show, that he comes - 
clearly within the law, not in appearance only, but in reality. 

Defendant having procured an order of seizure and sale, on a judgment rendered in 
another State against the plaintiff, a resident of Louisiana, under process of arrest, 
the latter enjoined the proceeding, alleging, though it appears from the record that an 
answer was put in for him by an attorney, that no one was authorized to appear for 
him, and that he never appeared or defended the action. On a motion to dissolve, on 
the ground that the facts alleged, though true, are insufficient to maintain the injunc- 
tion: Held, that admitting the allegations of the petition to be true, the judgment 
can have no greater effect than one rendered, after personal services, but without 
appearance, on-a judgment by Wefault ; and that the motion should have been over- 
ruled. ; 


Appgat by the plaintiff from a judgment of the District Court . 
of Concordia, Curry, J. 

Saunders, for the appellant. 

F.. H. Farrar, for the defendant. 

Buurarp, J. Gaskins, having obtained a judgment in the State 
of Mississippi, against Miller, a resident of Louisiana, as endorser 
of a promissory note, on presenting an authenticated transcript of 
the record, procured from the judge of the ninth district, a sum- 
mary execution, or order of seizure and sale, against the property 
of the defendayt. Proceedings on this process were arrested ®y 
an injunction sued out-by Miller, founded upon various allegations, 
which we shall presently set forth in substance. The injunction 
was afterwards dissolved, on the motion of the defendant, on the 
grounds : first, that the facts and allegations set forth in the peti- 
tion, even if true, are insufficient in law to maintain the injunction ; 
and secondly, that no sufficient affidavit was made. 

The allegations set forth in the petition are, substantially : That, 
in February, 1839, Gaskins brought suit against Miller in Missis- 
sippi, upon a note endorsed by him and others, as accomodation 
endorsers for Baily & Wade of that State and Smalley of Louis- 
iana, the drawers thereof, and recovered judgment against him at 
the November term, 1840, in pursuance of which judgment ex- 
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ecutory process had been issued. That at the time of endorsing 
the note, and of the institution of the suit and the recovery of the 
judgment, Miller was, and that he is yet, a resident of the parish 
of Concordia, within twenty-two miles of Natchez, where Gaskins 
then resided ; that his residence was well known to Gaskins, who 
sued him in Mississippi, and caused him to be held to bail, about 
the time that imprisonment for debt was abolished in that State, 
which was done for the purpose of harassing and oppressing him. 

That after being arrested, he was advised that the law requiring 
bail had been repealed, and that the bail was not responsible. 

That -he consequently left the State of Mississippi where he had 
been on a casual visit, and where he had no estate, without ever 
having engaged any counsel to defend said suit, and with the © 
firm purpose not to do any act by which Gaskins could obtain a 
judgment in that State to bind him in Louisiana, because, first, it 
was a vexatious suit, and secondly, because the drawers of the 
note resided in Mississippi near Natchez, and were then and yet 
are amply able to pay said note, and because he, Miller, had never 
had notice of the non-payment of the note, and because he pre- 
ferred being sued at his domicil where he had endorsed said note, 
rather than in a foreign jurisdiction. It is further alleged ‘that, 

although it appears by the record that a plea was put in, it never 
was done by his authority or consent. That he has since heard 
that Baily spoke to the attorneys who put in the plea, but it was 
without his consent; and he has been informed that no defence 
was made, nor witnesses called, nor any plea filed setting up the 
true defence to the note, and that, consequently, the judgment was 

recovered against him by fraud or mistake, and is not, as to him, 

res judicata, but is void in law, or entitied to no higher dignity than 
a judgment rendered by default. It is further alleged that, when 
Gaskins discovered that the makers of the note objected to paying, 

upon grounds unknown to. the endorsers until afterwards, he be- 
came infuriated, and made threats that he would put all the par- 
ties to all the cost and trouble that he could, and that, although 
the laws of Mississippi required that the drawers and endorsers - 
shall all be sued together, he brought suit separately against the 
several parties ; that the endorsers, being sureties only, made no 
effort at any real defence; that long after suit was instituted 
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against him, he discovered, for the first time, that the original con- 
sideration for the note endorsed by him was vicious and unlawful, 
in this, that it was executed by Baily and his sureties for four ne- 
gro slaves introduced into the State of Mississippi, by Gaskins, for 
sale and as merchandise, in violation of the constitution of that 
State, and that the saidnote was tainted with usury. The peti- 
tioner further asserts, that he has since been advised by Baily not 
to pay the judgment, that he has prosecuted a writ of error to the 
High Court of Errors and Appeals of the State of Mississippi, it be- 
ing the court of the last resort, and that the judgment recovered by 
Gaskins on the note has been reversed ; and thus said judgment 
is forever barred, and the illegality of the consideration estab- . 
lished. 

The motion to dissolve the injunction for want of equity on the 
face of the papers, assumes as true the allegations in the petition 
or bill. The question then is, whether the petition in this case 
discloses sufficient grounds in law, to arrest the proceedings on the 
summary process issued upon the foreign judgment. 

The Code of Practice authorizes the issuing of executory pro- 
cess upon judgments rendered in other States, when they have ac- 
quired the force of the thing adjudged, unless it appear that they 
were rendered by default or upon attachment, in which cases resort 
must be had to the ordinary action. Code Pract., arts. 746, 747. 

If the question before the court were, as to the validity and 
conclusiveness of the judgment pronounced in the State of Missis- 
sippi, under the circumstances disclosed in the petition, we should 
not be disposed to contest the principle laid down by the judge 
of the District Court, that we cannot go behind the judgment 
recovered in a sister State when the party has been personally 
cited to appear, or has appeared either in person or by counsel ; 
and that a judgment rendered, as this appears to have been, 
is res judicata, the party having had an opportunity to avail 
himself of his legal defences. But thé questiun appears to be, 
not so much whether the plaintiff would be entitled, via ordi- 
naria, to recover on the transcript of this judgment or record, as 
whether it authorizes the issuing of summary process according to 
the provisions of the Code. The plaintiff in the injunction swears 
that he never employed counsel, nor authorized any to appear for 
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him. We think it clear that a defendant is not bound to enter an 
appearance unless he thinks proper, and equally clear that he may 
disown an attorney who has assumed fo appear for him. It must 
be taken as true, then, that there was in fact no appearance in the 
case in Mississippi by the plaintiff with his consent ; and although,’ © 
apparently, he was represented, and the judgment pronounced con- 
tradictorily with him, yet in truth it was no better than if a judg- 
ment by default had been taken for want of an appearance. The 
defendant in the injunction, in addition to the motion to dismiss, 
pleads to the merits, if the motion should be overruled, and puts 
the facts in issue. But the case went off below upon the motion 
to dissolve, and we cannot inquire into the merits. Whether the 
note, therefore, was given for an illegal consideration, and whether 
the highest court in Mississippi has or has not released the prin- 
cipals by a final judgment upon a writ of error, are questions 
which do not properly arise in the present stage of this case. Our 
inquiry is confined to the question, whether the judgment was ren- 
dered in Mississippi against the plaintiff in injunction, in such a 
manner as to authorize the issuing of summary process according 
to the Code of Practice. } 
Those provisions of the Code of Practice which introduced 
the summary proceedings to enforce judgments in other States, 
instead of the ordinary action upon the record, which was for- 
merly the only mode of proceeding known to the law in this 
State, and is believed yet to be in most of the States, must be 
strictly pursued, and the party resorting to so harsh a remedy 
must show that he comes clearly within the law, not only in 
appearance but in reality. An inspection of the record from 
Mississippi shows, it is true, that counsel appeared for the de- 
fendant in the case ; but he swears (and we are to take what he 
says as true,) that they were unauthorized by him. It is not pre- 
tended, indeed, that the plaintiff knew of the want of authority 
in the attorneys, and consequently no fraud is imputable to him; 
but he makes his motion to dissolve the injunction even upon the 
hypothesis that there was not, in fact, an appearance on the part 
of the present plaintiff in that case. Under such circumstances 
we think the judgment ought not to have, against the defendant, 
any greater force than if rendered after personal service, but 
Vo. IIT. 13 
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without appearance, and upon a judgment by default; and, con- 
sequently, that the summary proceeding ought to remain arrested 
until after a trial upon the merits. 

It is, therefore, ordered.that the judgment of the District Court 
be reversed; that the motion to dissolve the injunction be over- 
ruled, and the injunction reinstated ; and that the case be remanded 
for further proceedings according to law, the appellee paying the 
costs of the appeal. : 





Warren M. Benton v. Asner C. Roserts. 


Appeat from the District Court of Carroll, Curry, J. 

Martin, J. The defendant is appellant from a judgment in a 
possessory action. He assigns as errors apparent on the face of 
the record : first, that the court erred in overruling his excep- 
tion to the sufficiency of the petition; second, that he was im- 
properly ruled to trial ; third, that the court erred in refusing a 
new trial. ‘ 7 

I. The defendant urges that the petition does not state in 
what capacity the plaintiff institutes this suit. It states that the 
plaintiff had the right of possession, and that the defendant dis- . 
possessed him. ‘This is, in our opinion, sufficient. 

II. The second assignment of error is presented to us in a bill 
of exceptions, which states that the defendant was ruled to trial in 
the absence of his witnesses, who did not answer when called, he 
being ready to make affidavit of the materiality of their testimony, 
and the witnesses having been summoned. The court ordered the 
trial to proceed, expressing its opinion that the suit was merely a 
possessory one, in which the possession was alone at issue, which 
was admitted by the defendant in his answer ; and that there was 
nothing for him to prove in his defence, the plea of title having 
been stricken from his answer. 

The judge, in our opinion, erred. The continuance ought to 
have been granted, on the affidavit which the defendant offered to 
make. His answer contained no admission of the allegations in 
the plaintiff’s petition, but, on the contrary, averred the possession 
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of the defendant, which, if established, would have disproved 
that of the plaintiff. 

III. The opinion which we have just expressed as to the trial, 
renders it useless to inquire whether a new trial was correctly 
refused, 

It is, therefore, ordered, that the judgment be annulled and 
reversed, the verdict set aside, and the case remanded for further 
proceedings ; the plaintiff and appellee paying the costs of the — 
appeal. 

Hyams, for the plaintiff. 

Browder and Dunlap, for the appellant. 





Succession or Aucustus Lupewic—BeEnsamMiIN LINDERMAN 
and others, Appellants. 


The right of children to attack donations made by their parents which ‘exceed the 
disposable portion, accrues only after the death of the latter ; for they might survive 
all their forced heirs, in which event all donations would be valid and binding. 


Appeat from the Court of Probates of Ouachita, Lamy, J. 

Copley, for the appellants. 

McGuire, contra. 

Morpuy, J. The petitioners, who were the children of Marie 
Barbe Ludewig, by a former marriage with Conrad Linderman, 
their father, represent: That, in making the inventory of the 
estate of Augustus Ludewig, her last husband, the Probate Judge 
has placed on it one-third of the property of their mother, which, 
in her marriage contract with the deceased, she made a donation 
of to him; that the estate of the deceased is embarrassed, if not 
insolvent ; and that it will become absolutely necessary to make a 
sale of all the property belonging to it for the purpose of paying 
his debts. They allege that the donation thus made to the 
deceased by their mother, is illegal and void, and they pray that 
the same may be cancelled and annulled, and that the item of 
one-third of the property of their mother may be struck from 
the inventory, as forming no part of the estate of the said Augustus 
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Ludewig. Marie Barbe Ludewig, who had been appointed cura- 
trix of her late husband’s estate, answered, acknowledging the 
petitioners as her children, and joined in their prayer to have 
the donation annulled ; but the attorney for the absent heirs, and 
- Bernard Hemken, a creditor of the deceased, who intervened in 
the suit, excepted to the jurisdiction of the court, and to the right 
of the petitioners to bring this suit, they- being without any inter- 
est or right of action during the lifetime of their mother. These 
exceptions having been sustained, and the suit dismissed, the 
petitioners have appealed. 

We have no hesitation in saying that the decision complained 
of is correct. Could the Court of Probates even entertain juris- 
diction of the subject matter of this petition, it is clear that the 
plaintiffs are without interest in the premises. They sue as the 
legal heirs of their mother, who is yet alive. Nemo est heres 
viventis. Their right to attack donations made by their mother, 
if they exceed the portion which she can legally dispose of, will 
accrue only at her death, for she might possibly survive all her 
forced heirs ; and, in that event, all donations made by her would 
be valid and binding on her, She would not be listened to in an 
attempt to impugn her own deed. Code of Pract. arts. 15, 924, 
925. Civ. Code, art, 895. 11 La, 388. 


Judgment affirmed, 





Succession or Cuauncey Gooprica—Georce W. Coptey, 
Appellant. 


A Court of Probate is competent to determine a question of title where it arises col- 
laterally, and its examination becomes necessary to enable it tu arrive at a correct 


rator for the amount of certain notes executed by the deceased, title to the notes is 
set up by a third party. In such a case, the Court of Probates will decide who is 
the real creditor of the succession. 


Appgat from the Court of Probates of Ouachita, Lamy, J. 
Morpuy, J. The petition sets forth, that the estate of Chaun- 
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cey Goodrich is justly indebted to the petitioner, George W. Cop- 
ley, in the sum of $1875, being the amount of two promissory 
notes executed by the deceased in favor of one Jacob M. Baker, 
as the consideration of a tract of land sold to him by the payee ; 
that by virtue of a judgment obtained by the petitioner against 
Baker, the sheriff of the parish of Ouachita levied upon and sold 
the two notes, which were purchased by the petitioner on the 10th 
of April, 1841; that he submitted his claim for allowance to John 
T. Faulk, the curator of the estate, who has refused to recognize 
him as the lawful owner of the two notes; that the estate of the 
deceased has heen sold by the judge of the Court of Probates, 
and that the proceeds have passed into the hands of the curator, 
who has rendered no account whatever of the same. The peti-~ 
tion concludes with a prayer, that judgment may: be rendered in 
his favor for $1875, with interest and costs; and that Faulk be 
compelled to give an account of his administration. The curator 
declined answering to the merits, alleging that the debt claimed 
does not belong to the petitioner, but to himself (Faulk) indi- 
vidually, as he had purchased these notes before he became the 
curator of the estate, at a sheriff’s sale, made in 1838, by virtue 
of an execution from the District Court for the parish of Ouachita, 
in a suit which he brought against Baker, as he is ready to show 
in a court of competent jurisdiction. He avers that the question 
of title to this claim against the estate, between himself and Cop- 
ley, cannot be inquired into by the Court of Probates. He prayed 
for the dismissal of the suit, which, having been ordered by the 
court, Copley has appealed. 

The judge, in our opinion, erred. It is true that the Court of 
Probates is without jurisdiction to try directly a question of title ; 
but, in the present case, Copley’s claim is for a sum of money 
against an estate administered by a curator, a matter of which that 
court has exclusive jurisdiction. In order to decide upon the 
claim, the court must determine whether the petitioner, or Faulk, 
is the real creditor of the estate. This case comes clearly within 
the exception we have frequently recognized, that where a ques- 
tion of title arises collaterally, and an examination of it becomes 
necessary to enable the Probate Court to arrive at a correct con- 
clusion on matters within its jurisdiction, such inquiry must be 
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gone into. 5 Mart. N.S. 217. 6b. 305. 7 La. 378. 8 Ib. 
469. 

It is, therefore, ordered, that the judgment of the Court of Pro- 
bates be reversed ; that the plea to its jurisdiction be overruled ; 
and that this case be remanded for further proceedings ; the ap- 
pellee paying the costs of this appeal. 

Copley, appellant, pro se. 

McGuire, contra. 








Tuomas M. Newe tu v. Georce Morton. 


An appeal will lie from an order maintaining an injunction until the succeeding term 
of the court. It is an interlocutory judgment which may effect irreparable injury. 
Defendant having obtained a judgment against plaintiff in another State, levied an ex- 
ecution on property of the latter in that State, the sale of which was deferred 
for twelve months, in consequence of not bringing two-thirds of its appraised value. 
Defendant, thereupon, procured an order of seizure and sale in this State, which 
plaintiff enjoined. On the trial, the injunction was maintained until the succeeding 
term, reserving to the parties the right to show whether the judgment had been 
satisfied out of the property originally seized, or the remedy exhausted. On an 
appeal by defendant : Held, that it is oppressive to carry on two executions at the 

same time, and that the judgment should be affirmed. 


Appgat from the District Court of Concordia, Curry, J. 

Butuarp, J. This suit was commenced by an injunction, to stay 
proceedings upon executory process issued on a judgment reco- 
vered against the plaintiff in the State of Mississippi, on the 
ground that the judgment creditor had, at the time, an exe- 
cution issued on his judgment in that State, and levied on pro- 
perty amply sufficient to satisfy the same. ‘There was a general 
denial, and the court being satisfied that there was, under actual 
seizure, in the State where the judgment was rendered, enough 
property to satisfy it, and considering it oppressive to prosecute, 
at the same time, two executions to enforce the same judgment, 
maintained the injunction until the next term of the court, reserv- 
ing to the parties at that time the right to show, that the judgment 
has been satisfied, or that the judgment creditor has exhausted his 
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remedy in the State of Mississippi. Morton, the judgment cre- 
ditor, has appealed. 

A. N. Ogden, for the plaintiff. The appeal should be dismiss- 
ed. The order was a simple continuance, and no appeal can lie. 
4 Mart. 605. 5 Ib. N.S. 597. 

F. H. Farrar and T. P. Farrar, for the appellant, urged that 
the court erred in maintaining the injunction. Until the judgment 
was satisfied, the creditor was entitled to resort to his remedy by 
seizure and sale. 11 Mart. 733. 12 Ib. 475. 1 Ib. N. 8.207. 
5 Ib. N.S. 585. 19 La. 527. : 

Buttarp, J. The counsel for the appellant insists that the 
injunction ought to have been dissolved, it having been shown that 
the execution in the State of Mississippi had run out. On the other 
hand, the appellee insists that there is no final judgment, but that 
the order of the court amounts to nothing more than a continu- 
ance until the next term of the court. We cannot but regard this 
as an interlocutory judgment, pronounced after hearing the parties, 
and from which an appeal may well lie, because it might operate 
irreparable injury. 

On the merits, the evidence shows that a fiert facias was issued 
in Mississippi, that several tracts of land were levied on, but that 
in consequence of two-thirds of the appraised value not having 
been offered, they remained unsold. But it appears that they 
were still under seizure, when the executory process was issued - 
on the same judgment in this State. 

We concur with the District Court that it is oppressive, and 
against equity to carry on two executions at the same time; and 
we think the appellee has no good reason to complain, that the ' 
injunction was maintained for six months, especially as the right 
was reserved to him of showing, at the next term of the District 
Court, that he had exhausted his remedy in the State of Mis- 
sissippi. 


Judgment affirmed. - 
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Ourver J. Morcan v. Marrua A. Benton and Husband. 


Appgat from the District Court of Carroll, Curry, J. 

Martin, J. The plaintiff and appellant has placed this case 
before us on a bill of exceptions, to the refusal of the judge of the 
lower court, to admit the testimony of Selby. The suit was 
brought on a charge of the concealment, by Martha A. Benton, of 
property of the estate of her former husband. The witness was 
objected to by the defendants’ counsel on the ground of interest, 
although he stated, on his voir dire, that he was not interested, 
directly or indirectly, but added that he was counsel of M. A. 
Benton, at the time of the alleged concealment, and had since 
charged her with intermeddling in a suit brought by him. 

The counsel of the defendants and appellees has contended that 
the bill of exceptions does not state that the witness was rejected at 
all, or that the refusal to swear him was at his own request, on the 
ground of his having been the counsel of M. A. Benton. The bill of 
exceptions expressly states that the defendants’ objected to the in- 
troduction of the witness’ testimony on the score of interest. It is 
true, it is farther stated, that the witness mentioned that he was 
counsel of M. A. Benton. As the judge below subscribed a bill 
of exceptions, taken by the plaintiff, to his opinion on the objection 
of the defendants to the admission of a witness offered by the 
plaintiff, it is clear that this opinion was adverse to the plaintiff 
and sustained the defendant’s objection. The mention by the wit- 
ness of his being the counsel of M. A. Benton, does not establish 
that he objected to being sworn on that account ; and his delicacy 
may well be supposed to have prompted him to declare his re- 
lation to her. 

~The judge, in our opinion, erred, in sustaining the defendants’ 
objection to the witness on the score of interest, while there was 
not only no proof of such interest, but it was denied on the voir 
dire. There was nothing in the objection to him, on the ground 
of his having been of counsel. 

It is, therefore ordered, that the judgment be reversed, and the 
case remanded with directions to the District Court not to reject 
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the testimony of Selby ; the defendants and appellees paying the 
costs of the appeal. 

Willson, for the appellant. 
Hyams, contra. 














Joun B. Lyncu v. Marrua A. Benton and Husband. 





Parties are always allowed to exercise their own judgment, as to the order of introdtt- 
cing their proofs. 





Appzat from the District Court of Carroll, Curry, J. 

Martin, J. The plaintiff and appellant has placed this case 
before us, ona bill of exceptions to the opinion of the judge a quo, 
refusing to admit Selby as a witness. This bill is literally like the 
one taken by the plaintiff in the case of Morgan v. Benton, ¢c., 
just decided. Our judgment must be consequently the same. 

The defendants’ counsel, however, has drawn our attention to 
the absence of any evidence of the plaintiff being a creditor of the 
estate of the former husband of Martha A. Benton, who is sued on 
a charge of having concealed part of the property of the estate. 
As parties are always allowed to exercise their own judgment in 
regard to the order of introducing their proofs, the defendants 
cannot avail themselves of the absence of evidence of the interest 
of the plaintiff in the estate. 

It is, therefore, ordered, that the judgment be reversed ; and the 
case is remanded, with directions to the District Court not to reject 
the testimony of Selby ; the defendants and appellees paying the 
costs of the appeal. 

- Willson, for the appellant. 


Hyams, contra. 
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ALEXANDRIA, 


Campbell v. His Creditors. 








Joun CampBeE.u v. His Crepirors. 


Under art. 722 of the Code of Practice, the creditor acquires, by the mere act of 
seizure, a privilege on the immoveable or moveable property seized, which entitles 
him to a preference over other creditors, unless the debtor has been declared a bank- 
rupt previous thereto. If the seizure created a privilege only where the property of 
the debtor was sufficient to pay all his debts, it would only attach when it would 
be useless. 

Art 301 of the Code of Practice, which declares that the “sheriff may be enjoined 
from paying the claim of the plaintiff out of the proceeds of the sale of the pro- 
perty seized, if athird person oppose such payment, alleging that the defendant 
has no other property to pay his debts, and pray that the proceeds may be brought 
into court, to be distributed among all the creditors of the defendant, according to 
the order of their respective privileges or hypothecations,” makes a provision in fa- 
vor of the creditors who have a higher privilege than that of the seizing creditor. 
It directs the proceeds to be divided among the creditors according to their respec- 
tive privileges and hypothecations, including the privilege obtained by the seizure, 


Apreat from the District Court of Ouachita, Boyce, J. . 

Martin, J. Bailey, one of the creditors of the insolvent, is 
appellant from a judgment sustaining an opposition to the privi- 
lege allowed him by the syndic,* and ordering him to be placed 
on the tableau as a chirographic creditor. His claim results from 
a judgment, on which he obtained an execution which was levied 
on the goods of the insolvent. After the commencement of the 
sale, it was stopped by the sheriff, on the production of an order 
staying all proceedings against the person and property of the de- 
fendant in the execution. The counsel of the appellee has re- 
ferred us to arts. 1980, 3149—3152 of the Civil Code, and to 
the Code of Practice, arts. 301, 722. It appears to us that there 
is nothing in the articles of the Civil Code to which we have becn 
referred, to sustain the opposition to the plaintiff’s place on the 
tableau ; and that the two articles of the Code of Practice cited, 
establish his claim to the privilege. Article 722 provides, that, 
“the creditor, by the mere act of seizure, is invested with a privi- 
lege on the moveable and immoveable property thus seized, which 
entitles him to a preference over other creditors, unless the debtor 
has become bankrupt previous to the seizure.” It is clear that 
the insolvency or bankruptcy did not occur previous to the seizure, 





* The syndic allowed him a preference on the proceeds of the property seized. 
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since the sheriff had proceeded in the sale of the property seized, and 
several days must have elapsed between the seizure and the sale, 
as the legal advertisements are shown to have been made. The 
order for the stay of proceedings was produced to the sheriff, be- 
fore the petition on which it was granted had been filed in the 
clerk’s office. Article 301 provides, that the “ sheriff may be en- 
joined from paying the claim of the plaintiff out of the proceeds of the 
sale of the property seized, if a third person oppose such payment, 
alleging that the defendant has no other property to pay his debts 
except that which has been seized, and pray that the proceeds of the 
sale may be brought into court, to be distributed among all the 
creditors of the defendant, according to the order of their respec- 
tive privileges or hypothecations.” This article makes a provision 
in favor of creditors who have a higher privilege than the plaintiff 
in the execution, for it directs the money to be brought into court 
to be divided amongst the creditors according to their respective 
privileges and hypothecations, which certainly includes the privi- 
lege obtained by the seizure. 

The counsel for the appellee has, however, contended, that the 
insolvent had become a bankrupt before his application for a stay 
of proceedings ; that there are two kinds of bankruptcies or insol- 
vencies, the actual and the declared ; that the first results from 
the inability of the debtor to pay all his creditors. If the seizure 
created a privilege in those cases only in which the property of a 
debtor is sufficient to pay all his debts, the privilege would only 
attach in those cases in which it would be needless. 

It is, therefore, ordered that the judgment be reversed ; the op- 
position to the plaintiffs place on the tableau overruled ; and that 
the opposing creditor and appellee pay the costs in both courts. 

McGuire, for the appellant. 

Copley, contra. : 









ALEXANDRIA, 


Long v. Long. 








Mary Extuen Lone v. Wituiam Lone. 


The exception litispendéncia must be pleaded in limine litis. Where it is not pretended 
that judgment has been rendered in the first suit, it cannot be admitted in bar, 


Appgat from the District Court of Natchitoches, Campbell, J. 

Hyams, for the plaintiff. No counsel appeared for the appellant. 

Martin, J. This action is brought on a notarial act for the 
sum of eleven hundred dollars. The defendant resisted the claim, 
on the ground that he had received five hundred dollars only ; and 
he propounded interrogatories to the plaintiff, who admitted, in her 
answer, that she had paid that sum only, but stated that the bal- 
ance was a remunatory donation made to her by the defendant, in 
consideration of the sacrifices she had made in leaving her home, 
at her own expense, in order to live with him, and that at the time 
that she paid him the five hundred dollars, she did so under the 
idea that he would add thereto, and put her in business. 

The defendant farther resisted the claim, on the ground that the 
plaintiff had already brought suit against him for the five hundred 
dollars she had paid to him. There was judgment against him, 
and he has appealed. It does not appear to us that the District 
Court erred. The defendant appealed to the conscience of the 
plaintiff, and she answered that the excess of the sum for which 
the mortgage was given, was a remunatory donation as she be- 
lieved ; and that this was also the idea of the defendant, results 
from the circumstance of his not pretending that this excess was 
intended as an usurious allowance for the loan. Indeed, the 
plaintiff’s answer shows that the five hundred dollars were not 
loaned by her, but placed as a deposit in the defendant’s hands ; 
and her answer further shows, that she was entitled to some com- 
pensation for the sacrifices she had made for the defendant at his 
request, 

The suit which the defendant alleges has been brought against 
him for the money deposited, is not pleaded as an exception of 
litispendéncia ; and as it is not pretended that judgment was had. 
in it, it cannot be admitted as a bar. 

. Judgment affirmed. 





OCTOBER, 1842. 


Trent v. Calderwood. 








Wii Trent v. Joun CatpErwoop. 


Appgat from the District Court of Ouachita, Willson, J. . 

McGuire, for the plaintiff. 

Garrett, for the appellant. 

Martin, J. The defendant is appellant from a judgment, by 
which the plaintiff has recovered from him the price of several 
lots of ground in the town of Monroe. He resisted the claim on 
the ground, that the title to the premises was not in the plaintiff, 
his vendor, who, before the sale, had transferred it to his wife. 
The sale, under which the claim is made, is an authentic one, in 
which the plaintiff and his wife sell the premises to the defendant, 
and concludes with her renunciation of all her claims thereon for 
the restitution of her dotal and paraphernal property. 

The act shows that the defendant executed his notes, payable 
to the plaintiff, for the consideration of the sale. The record 
shows that the plaintiff had theretofore sold the premises to his 
wife, in discharge of'a donation he had made to her by their 
marriage contract. The defendant contended that the wife be- 
came a party to the act, for the sole purpose of renouncing any 
right or claim to the premises, on account of her dotal or para- 
phernal rights. This is in direct contradiction of the first part of 
the act, in which it is stated, that the plaintiff and his wife, duly. 
authorized by him, sell the premises to the defendant. : 


Judgment affirmed. 





ALEXANDRIA, 





Campbell v. Briggs and others. 





~ 


’ Lewis Campsett v. Cuarzes Brices and others. 





The discovery, since the final decision of the appellate court, of new evidence tend- 
ing to establish allegations in the original petition, is no ground for enjoining the ex- 
ecution of the judgment, The matter is res judicata. 


Tue plaintiff is appellant from a jodgment of the District Court 
of Concordia, Curry, J. 

Garrett, for the appellant. 

Stacy, for the defendants. 

Buttarp, J. This is an injunction to restrain the execution of 
a judgment, rendered by this court at the last October term. See 
19 La. 524. 

A reference to the report of the case will show the questions 
at issue between the parties, and the grounds of our decision. 
Among other things, it will appear, that a mutilated record, from 
a court in the State of Mississippi, in which the judgment against 
the present plaintiff was originally recovered, which had been ad- 
mitted by the court of the first instance, was considered inadmis- 
sible by this. The plea of the defendant in that case and plaintiff 
in this, was, therefore, overruled. 

The present injunction was obtained on the allegations: First, 
That the claims upon which the suit of Briggs, Lacoste & Co. 
was founded, is, and was at the institution of that suit morally, 
justly, and legally paid, by a legal and proper levy upon unincum- 
bered property of greater value than the amount claimed. Se- 
condly,- Because the evidence of such fact was not within the 
knowledge of the petitioner, at the time of the trial in Concordia, | 
but has since been returned into court in the county of Madison, 
and there exists full, complete, and conclusive at this time. The 
plaintiff prays that the injunction may be made perpetual ; that 
the defendants may be restrained from ever enforcing the judg- 
ment enjoined ; and for damages. . 

To this petition the defendants, Briggs, Lacoste & Co., answer- 
ed, that all the matters and things set forth therein were pleaded 
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as matters of defence in their suit against the plaintiff, in which 
suit judgment was rendered in their favor by the Supreme Court ; 
and they set up that judgment as res judicata between the parties. 
They further allege that, if there be any matters of defence con- 
tained in the petition which were not pleaded in the answer to 
the original suit, they ought to have been pleaded, and must now 
be considered as waived. 

We are of opinion the court did not err in sustaining this plea, 
or exception. All the grounds for perpetually enjoining the de- 
fendants from enforcing the judgment pronounced by this court in 
their favor, were proper means of defence in the first suit, and 
‘were, or ought to have been pleaded, and the judgment cannot 
now be opened to let them in. It is true, the party swears, that 
he has at this time a full and complete record from the court in 
Mississippi, in lieu of the imperfect one which was rejected as 
inadmissible. But that only shows that new evidence has been 
discovered, tending to prove an allegation contained both in the 
answer to the first suit and in the petition in this case, to wit, that 
the judgment creditors had taken out an execution in Mississippi, 
and that property of the principal debtor had been seized suffi- 
cient to satisfy the judgment. It is not alleged that any thing has 
occurred, since the judgment was rendered, which releases the 
plaintiff from his obligation to pay it; and this is manifestly an 
attempt to open a judgment pronounced in the last resort, for the 
purpose of introducing new evidence in relation to matters set up 
in defence, upon which the court had already pronounced, a 
‘cannot be countenanced by this court. 


Judgment affirmed. 





ALEXANDRIA, 


Griffing and others, Heirs, v. Bowmar. 











Eurzasets Grirrine and others, Heirs, v. Ropert H. Bowman. 


Where an appeal is taken, after the lapse of twelve months from the day on which final 
judgment was rendered, by one who alleges in his petition of appeal that he is a non- 
resident, and the allegation is denied, the case will be remanded to try the issue ; and 
until the judgment rendered thereon, and the evidence on which it is based, is sent 
up, no opinion will be pronounced on any other point in the case. 


Appeat from the Court of Probates of Ouachita, Lamy, J. 

Garuanp, J. A motign is made by the defendant to dismiss 
the appeal in this case : 

First. Because it was taken after one year had elapsed. 

Secondly. Because another appeal was taken and dismissed, and 
the appellants have no right to a second. 

Third. Because the service of citation is insufficient. 

Fourth. Because the record is defective, not containing ail the 
proceedings had in the cause. 

Fifth. Because it is not a fact, that two of the parties, Griffing 
and wife, reside in Indiana, or are absent from this State. 

In the petition of appeal, Elizabeth Griffing and John B. Grif- 
fing, her husband, and Nancy Ward, are stated to be residents of 
Indiana. They did not join in the first appeal, and being, as they 
say, non-residents, have two years within Which they may appeal. 
The defendant denies that Griffing and wife are non-residents. 
To be able to decide whether these persons are entitled to take an 
appeal, after the lapse of twelve months, it is necessary for us to 
know whether they are residents of this State, or not. This can- 
not be decided, except by sending an issue to be tried by the court 
from whence the appeal is taken, and by having the judgment ren- 
dered thereon certified to us with the evidence on which it may be 
based. The issue is, are John B. Griffing and Elizabeth his wife, 
who are appellants in this case, residents of the State of Louisiana, 
ornot? 4 Mart. N.S.614. 6b. 161, 307. 10 La. 438. The 
allegation of Nancy Ward, another of the appellants, that she is a 
resident of Indiana, is not put at issue by a special denial; we, 
therefore, take it for granted that she is a non-resident. 

Until the return of the decision of the Probate Court upon the 
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issue joined, it will not be proper to express an opinion upon any 
other point in the case. \ 

It is, therefore, ordered, that the question at issue be remanded 
to the Probate Court of the parish of Ouachita, with directions to 
the judge theredfto try, and decide the same, and certify his judg- 
ment, and the evidence taken on the trial, into this court, as soon 
as practicable. The costs of this proceeding to abide the decision 
to be hereafter rendered upon the case. 

M’ Guire, for the appellants. 

Copley, and Garrett, contra. 





SaMeE Case. 


The general doctrines relative to the interruption of prescription, do not apply to 
the period fixed by art. 593 of the Code of Practice, after which no appeal will 
lie. No appeal can be taken after the expiration of that time, though one, may 
have been dismissed, which was taken within the period. 

When the period has elapsed within which a party might have appealed, he will not 
be allowed to contest his rights in the name of another appellant. < 

Third persons, not parties to the suit, who allege themselves aggrieved by the nie 
ment, to whom the right of appeal is given by art. 571 of the Code of Practice, are 


entitled to avail themselves of every thing in the record affecting their rights. 


‘T'ne testimony taken before the Court of Probates, on the trial 
of the issue sent down, having established that the appellants were 
non-residents, this case came up for examination on its merits. 

_ Garzanp, J. On the 30th of August, 1830, the mother of the 

plaintiffs, acting as the administratrix of her deceased husband, 
presented her petition to the Court of Probates, representing the 
estate as largely indebted, and as having no means of paying the 
debts, except by a sale of the property ; she, therefore, prayed for 
a family meeting, and a sale of the real and personal estate. The 
judge ordered a family meeting to assemble on that day, which 
was held. The meeting recommended a sale, and the judge im- 
mediately homologated the proceédings, and entered up a judgment 
directing the sale. On the 1st of October of the same year, a sale 
of the succession was made, and Abraham Guice became the pure 
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chaser for $770, payable at different terms. Guice afterwards 
sold the land to Bowmar, who, in January, 1837, applied to the 
Court of Probates for a monition, under the act of the legislature 
of 1834, B. & C. Dig. 585. To this application, Benjamin 
A. Ward, who was a minor at the time of the sale, having no re- 
presentative but his mother, and Mary B., the wife of Thomas Smith, 
who was of age at the time, made opposition, and alleged : . 

First. That at the time of his death, John Ward left two major, 
and two minor heirs. That the major heirs were not notified of 
the application of their mother to sell the property, nor of ‘any of 
the proceedings. That the minors were without any tutor or other 
legal representative to attend either to the inventory, family meet- 
ing, or sale. 

Second. That the-family meeting was null and void, having 
been held instanter, and without notice, when a notice of three 
days was required. 

Third. That there was no legal advertisement of the sale, there 
having been but thirty-one days between the judgment and sale. 

Fourth. That there is only a memorandum of sale, the Parish 
Judge not having certified that he made it. 

They, therefore, pray that the sale to Guice may be annulled, 
and the land declared to belong to the estate of their father. To 
this petition, or opposition of the heirs, Bowmar filed an answer, 
denying generally all their allegations, and further stating that he 
had purchased of Guice, and citing his heirs in warranty. Their 
legal representative appeared, and in a petition of intervention, set 
forth all the material matters heretofore stated, and alleged the 
legality of the sale, and other matters in avoidance of the claim of 
Bowmar against the heirs. 

All the mortuary proceedings in relation to the estate of John 
Ward were given in evidence, and, after hearing the parties, the 
Probate Judge dismissed the oppositions of the two heirs and 
homologated the sale. From this judgment they appealed. This 
appeal was dismissed for various causes. 12 La, 571. 

The same opponents afterwards took another appeal, in which 
they were joined by Nancy Ward, and Elizabeth, the wife of 
Griffing, the two other heirs, residing in Indiana, who allege 
an interest in the case. 
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This appeal the counsel of Bowmar and Guice move to dis- 
miss, for the reasons stated in the opinion given at the last term 
of the court. Supra, p. 112. 

As to Benjamin A. Ward and Mary B., the wife of Smith, the 
appeal must be dismissed, more than one year having elapsed 
since the rendition of the judgment, they being residents of this 
State ; but as to the two appellants, who reside in Indiana, the 
case is different, as they have two years within which they can 
prosecute their appeal (Code of Pract. art. 593) ; and, being in- 
terested, they have a right to appeal, although not parties in the 
inferior court. Code of Pract. art. 571. The counsel for the two 
appellants residing in this State urge, that the prescription of one 
year ought not to apply to them, as they interrupted it by taking 
the appeal which was dismissed ; and, further, that they can come 
into court under the protection of their co-defendants. We can- 
not assent to either proposition. We know of no law that re- 
cognizes an interruption of the prescription of one year against 
an appeal; nor do we think the general doctrines in relation to 
the interruption of prescription apply to such a case... The as- 
sumption, that a party can contest his rights in this court, in the 
name of another, when he cannot be heard himself, is utterly un- 
tenable, as we recently had occasion to decide in the case of 
Field v. Mathison, Executor, ante, p. 38. y 

The second ground for a dismissal, does not apply to the parties 
now before the court. 

Upon the third ground, it is only necessary to remark, that we 
have examined the citations and returns, and think both sufficient. 
. The certificate of the Probate Judge shows that the record is 
complete, and contains all the evidence on which the case was 
- tried in the inferior court. 

The evidence taken on the issue sent from this court, at the last 
term, shows that the appellants are non-residents. 

Upon the merits, all the grounds of objection stated in the op- 
positions of Benjamin A. Ward and Mary B. Smith, have been 
urged and relied on by the appellants now before us. The first 
reply which the counsel for the appellees make to them, is, that 
although the Code of Practice may give the right of appeal to 
third persons, they cannot avail themselves of the allegations 
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made and evidence exhibited by the parties to the suit, in the 
court below. We think otherwise. The right of appeal accorded 
to third persons would be of no value, and perfectly nugatory, if 
the appellants could not avail themselves of all that is in the 
record, which affects their rights. If it were not so, every case 
in which third persons might take an appeal, would necessarily 
have to be remanded. They are supposed to do so under some 
disadvantages, as they are obliged to take the case as it is, without 
an opportunity of presenting their rights in their own mode, and 
supporting them by such testimony as might be in their possession. 
The present appellants are at liberty to avail themselves of all 
the grounds of opposition stated by those appellants who have 
been dismissed, but they take them burthened with all their 
responsibilities towards Bowmar, and the representatives of Guice. 
- As to the complaint that the land was not legally advertised, we 
think that it is obviated by the 2d section of the act of March 
10, 1834, B. & C. Dig. p. 8, which makes the declaration and 
procés-verbal of the judge, evidence that a sale was made, and 
also prima facie evidence that the property was duly advertised ;* 
this, however, the heirs of Ward may controvert, by such testi- 
mony as they can produce. 

At the trial, the heirs of Ward offered in evidence a document 
to show that the proceedings of the Probate Judge previous to, 
and at the sale, were illegal. This document consisted of the 
petition of the administratrix, the order of the judge for a family 
meeting, its deliberations, and the order of the judge to sell the 





* This act provides: Sect. 1. That in public sales hereafter to be made by parish 
judges, sheriffs, auctioneers, or other public officers, and which are, or may be required 
by law to be preceded by advertisement, it shall be the duty of such parish judges, 
sheriffs, auctioneers, or other public officers, in their procés-verbal, deed, or act of 
sale, to state the manner, time, and place of making such advertisements, which 
statement so required to be made shall be held to make proof of the manner, time, and 
place of making said advertisements, en any question that may grow out of the sale 
wherein the same was made. 

Sect. 2. That when a question shall arise out of any public sale hereafter made by 
the parish judge, sheriff, auctioneer, or other public officer, and which. sale was ree 
quired by law to be preceded by advertisements, the fact of sale being proven, it shal] 
make prima facie evidence that the required advertisements were regularly made. 
Acts of 1834, p. 122. : 
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property composing the succession, all dated on the same day. 
The counsel for Bowmar and Guice, then offered, on their part, 
the same proceedings as evidence, together with the procés-verbal 
of the probate sale, and a deed from Guice to Bowmar. To this 
the heirs of Ward objected, because the documents were all of 
the same date, and there was no prayer for the homologation of 
the proceedings of the family meeting, which were not attested, 
nor consented to. by an under-tutor, and because notices were not 
given to any party. ‘The judge received the papers in evidence, 
and the counsel for Ward’s heirs, excepted. We do not think 
the judge erred. The objections go entirely to the legal effect of 
the documents, aad not to their admissibility. 

We are not altogether satisfied that the proceedings, which led 
to the sale of Ward’s succession, were regular and legal ; but, if 
they are not so, it is not impossible that the two appellants now 
before us, may be responsible, in warranty, for the acts of their 
deceased mother, who was the administratrix, and provoked the 
sale. It may be that the land was community property, in which 
event the interest of the appellants will be very small, only one- 
eighth each. A part of the price for which the land sold may 
have to be refunded, and as one (perhaps both of the appellants,) 
was a major at the time of the sale, and did not object to or appeal 
from the judgment ordering it, it is possible that prescription may 
be successfully opposed to their action. The present appellants 
were not parties to the proceedings in the Probate Court, therefore 
none of these questions can be finally settled. We think, that 
justice requires us to remand the case, 

To prevent an accumulation of questions, we think it best to 
say that we believe the principle settled in the case of Graham's 
Heirs v. Gibson, 14 La. 146, and in some other similar cases, 
does not apply to this. That case was an action brought in the 
District Court to recover property, alleging the nullity of the pro- 
ceedings in the Probate Court, under which the defendant held. 
We said that we would not, collaterally, in another court, go be- 


hind the judgment of the Probate Court, to see if the proceedings, . . 


which led to the judgment, were regular.* This is a different 





* The ease of Graham’s Heirs v. Gibson, was ay action before a District Court, by 
the tutor and under-tutor of certain minors, in which the petitioners prayed that the 
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case. The 2d section of the act of March 10, 1834, relative 
to monitions, (B. & C. Dig. 585,) specially directs an examination 
into the judgment or decree and owher proceedings. This case is 
something similar to an action of nullity, and was commenced in 
the same court that gave the original decree. 

The judgment of the Probate Court is, therefore, reversed, and 
the cause remanded for a new trial, with directions to the judge 
to conform to the principles herein stated, and otherwise proceed 
according to law; the appellees paying the costs of this appeal. 











Witiram D. McCoy v. Witt1am Hunter. ‘ 


Questions of fact and claims for damages are peculiarly within the province of a jury, 
whose verdict will not be disturbed unless manifestly unjust. 


Appzat from the District Court of Natchitoches, Campbell, J. 

This case was submitted without argument, by:Brent, for the 
plaintiff, and Morse and Roysdon, for the appellant. : 

Morruy J. This suit was brought to recover divers sums, 
amounting together to $510, under a verbal contract to put up two 
gin stands in the gin house of the defendant at his plantation on 


. Old River, in the parish of Natchitoches, and to put castings on 


an old main wheel of the gin, and for other work done at the spe- 
cial instance and request of the defendant. The defence set up 
is, that the work was not done in a workmanlike manner, nor 
within such a reasonable time as to enable the defendant to gin his 
cotton for market, as the plaintiff had engaged to do; that af- 





minors might be decreed to be the owners, and be put in possession of lands which 
had been sold by order of a Court of Probates, and that the sale might be annulled. 
There was a plea to the jurisdiction, which was sustained below. On the appeal, the 
court said: ‘“ We do not doubt the right of the District Court to examine-into matters 
of probate jurisdiction, when brought before it collaterally, and vice versa. But we 
do not deem the nullity of the probate sale to have been brought before the District 
Court, in this suit, collaterally ; it is the head and front of the suit itself; and the 
court is called upon to avoid, cancel, and annul the acts of the Probate Court, which 
is, to our view, a direct action of nullity.” 
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ter the plaintiff had commenced his work, and at the very time when 
by his contract he was to have finished it, and when the defendant 
should have been ginning his cotton for market, the plaintiff aban- 
doned the work for seventeen days, thereby causing the defendant 
damage at the rate of thirty dollars a day, amounting to $510, | 
which, with different sums advanced to the plaintiff, or expended 
in employing other persons to finish his work, are pleaded in com- 
pensation or reconvention. The case was tried by a jury, who 
brought in a verdict of $201 88 in favor of the plaintiff. After an 
unsuccessful effort to obtain a new trial, the defendant has ap- 
pealed. 

An attentive examination of the evidence has left on our minds 
the impression, that the plaintiff has shown little skill or diligence 
in the performance of his contract with the defendant. Yet, as 
we have repeatedly said, questions of fact and claims for damages 
are so peculiarly within the province of the jury, that we will not 
interfere, unless there ‘be gross and manifest injustice done to one 
of the parties, In this case we have seen nothing of the kind. The 
defendant has been allowed as an offset, most of the sums he ex- 
pended for the plaintiff. As to the damages claimed in reconven- 
tion, the jury have thought that, under the circumstances of the 
case, he was entitled to none. We cannot say that they erred. 


Judgment affirmed. 





James Bgarp, Tutor, v. Emtnius Morancy. 


The advice of a family mevting igs not necessary, to authorize the institution of a suit 
by a tutor to recover real estate belonging to his ward. 

An instrument, signed by a parish judge alone, purporting to be the procés-verbal of 
the sale of real estate belonging to a succession, which recites that the sale was 
made in pursuance of a decree of the Court of Probates in which the succession 
was opened, and of the advice of a family meeting, is insufficient to establish the 
existence of the decree. ; 

The decree of the Court of Probates where the succession is opened, made in con- 
formity to the advice of a family meeting. is necessary to authorize the sale of pro. 
perty belonging to minor heirs; and where such a decree has been made, the court 
will not look beyond it. 





120 ALEXANDRIA, 


Beard, Tutor, v. Morancy. 











Property of certain minor heirs having been sold by the parish judge, was afterwards 
seized under an execution by a creditor of the purchaser. The tutor of the heirs 
opposed the payment of the proceeds of the sale to the creditor, claiming a ven- 
dor’s privilege for the price yet due, and setting up a mortgage given to secure the 
payment. In an action subsequently commenced by him, on behalf of the minors, 
against the syndic of the purchaser, to recover the land: Held, that his opposition 
to the payment of the proceeds to the seizing creditor, cuuld not preclude the mi- 
nor heirs fron claiming the land itself. 


Tue tutor of the minor heirs of Samuel Clare is appellant 
from a judgment of the District Court of Carroll, Curry, J., re- 
_ cognizing the validity of a sale of the tract of land in dispute, 

made by the parish judge of Ouachita, and rejecting the claims 
set up by the heirs. 

Garrett, for the appellant. 

Bemiss and Dunlap, contra. 

Butiarp, J. This is a petitory action, in which the plaintiff, 
as tutor of the minor heirs of Clare, asserts title to a tract of land 
containing about one hundred and sixty acres, which, he alleges, 
was the property of their father at his decease, and of which they 
have never been divested. The original defendant, Morancy, dis- 
claimed title, and alleged himself to be the lessee of one Mitchell, 
who, he prayed, might be made a party in his place. Mitchell 
came in and pleaded, and caused his warrantor, W. B. Minor, to 
be cited, who also answered. Minor avers that he took possession 
lawfully, and with just and sufficient titles, as will more fully ap- 
pear by reference to the procés-verbal of a sale of the lot of land 
now sued for, made in pursuance of a decree of the Court of Pro- 
bates of the parish of Ouachita, on the 4th of February, 1837, 
which is filed. He further pleads the prescription of five years, 
under the act of the Legislature relative to advertisements, ap- 
proved on the 10th of March, 1834. ‘Theré is a further plea to 
the jurisdiction of the court, which has been waived. 

It appears that both parties claim under Samuel Clare ; the plain- 
tiffs wards as his minor heirs, and the defendant under an alleged 
sale by virtue of a decree of the Court of Probates, by which 
the title of the heirs was divested. The title of Clare, therefore, 
is admitted, and the heirship of the minors having been shown, 
the only question is, whether their title has been legally divested. 
We lay out of view the.exception to the want of authority in the 
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tutor to institute this suit, believing that the advice of a family 
meeting is not necessary to authorize the institution of such an 
action as the present. 

The defendant exhibits as evidence of his title, a document 
purporting to be a procés-verbal or certificate of the judge of the 
parish of Ouachita, in which he recites that, in pursuance of an 
order of the Court of Probates in and for said parish, and the or- 
der of a family meeting directing the sale of the land and stock of 
cattle belonging to the succession of Samuel Clare, deceased, he 
had proceeded to sell the tract of land, designated by lot or quar- 
ter Section No. 37, in township No. 18, Range No. 18 east, con- 
taining 160 acres, after due advertisements, on the terms pre. 
scribed by the family meeting, when William B. Minor became 
the purchaser, &c.; and the parish judge proceeds to bargain, 
sell, transfer, and set over to the purchaser the said tract of land. 
This procés-verbal is signed by the parish judge alone, without, 
witnesses or vendee, although it is said, in the body of the instru- 
ment, to be signed by the purchaser and witnesses. 

It cannot be conceded that the recital in this instrument, that 
the sale was made in pursuance of a decree of the Court of Pro- 
bates, is sufficient, per se, to establish the existence of such de- 
cree. It is not pretended that any part of the records have been 
lost or destroyed, and no evidence is given to show the purport of 
that decree, or its former existence. The judge who made the 
sale, and signed the procés-verbal, was examined as a witness. He 
does not say positively that such a judgment existed, but only 
that he does not positively recollect, as it relates to the particular 
order, whether he rendered the order, as parish judge, for the sale. 
of the land, but that he is satisfied he never made a sale without 
an order of the Probate Court having been rendered. It appears. 
that no such decree exists in the records at Ouachita, nor in those 
of the parish of Carroll, which was detached from that parish, , 
and in which the land is situated. We are of opinion that there 
is no legal evidence of the existence of a judgment ordering the 
sale of the land of the minors, and that without such decree 
their title is not divested. It is true that, if we were satisfied of 
the existence of such a judgment, we should not look beyond it ; 
but the defendant fails in making ou this title, unless he shows the 
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authority of the parish judge to make the sale ; and that authority 
must be a decree of the. Court of Probates, conformable to the 
advice of a family meeting. 13 La. 436. 16 La. 440. 

‘It has been urged in argument, on the authority of Graham’s 
Heirs v. Gibson, 17 La. 148, that the District Court is without 
jurisdiction to inquire into the proceedings of the Court of Pro- 
bates. The two cases are widely different. In.that, it was al- 
leged that the order or decree of the Court of Probates was ille- 
gal; in this, the existence of any order is denied ; in that, the 
District Court was called upon to go behind the judgment of the 
Court of Probates, and to annul or disregard it; in this, on the 
contrary, the plaintiff sets up an original title, and calls in ques- 
tion no order or decree of the Court of Probates, but insists that 
without proof of such decree, the defendant has no legal title, and 
that theirs is not divested. 

The fact that Beard, as tutor, intervened ina suit, and claimed 
for his pupils a mortgage and vendor’s privilege on this land, after 
it had been sold at the suit of Fowler, does not, in our opinion, 
preclude the minor heirs from claiming the land itself. 

Upon the whole, we are of opinion that the minors are entitled 
to recover the land; but the case must be remanded for further 
proceedings, as between the defendant and warrantors, and as 
it relates to fruits and improvements. 

It is, therefore, decreed, that the judgment of the District Court 
be reversed, and that the minors recover the tract of land de- 
scribed in the petition; and it is further ordered, that the case 
be remanded for further proceedings as between the defendant 
and the minors, in relation to fruits and improvements, and as to 
all questions between the defendant and the warrantors; in the 
mean time no writ of possession is to issue. The appellees to pay 
the costs of this appeal; reserving to the defendant the right of 
claiming what has been paid of the price of the land to the tutor 
of the minors. 
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Curistopuer H. Dasss v. Bernarp Hemxen and another. 


The trial of an injunction is a summary proceeding, in which neither party is entitled 
to a jury. 

In an action against a seizing creditor and the sheriff, in which plaintiff prayed for an 
injunction and damages, he cannot eall upon the latter to testify as a witness. He 
must release him, or propound interrogatories to him as a party. 

An amended petition propounding interrogatories to a party to the action, offered after 
the trial has commenced, will be too late. 

As a general rule, amendments should be admitted where the justice of the case will 
be promoted thereby, but they must be presented before going to trial. The case 
must be an extraordinary one, to justify the reception of an amendment after the trial 
has commenced ; and the amendment must not be calculated to produce delay. 

The circumstance, that the sale of property seized under execution was advertised be- 
fore the expiration of the three days allowed for notice of the seizure, is immaterial. 

Where sufficient property could not be found, or has not been seized to satisfy an exe- 
cution, a further seizure may be made when the deficiency is discovered, or other 
property found. Where more property has been seized than sufficient, the remedy 
is pointed out by arts. 652 and 653 of the Code of Practice. Such an over seizure 
will not authorize an injunction. 

A proper construction of the third section of the act of the 25th March, 1831, will not 
authorize the court, on dissolving an injunction, to increase the interest, where the 

original judgment bears interest at ten per cent a year. Whatever else it may be 
proper to allow, must be in the form of damages. 


. AppEaL from the District Court of Ouachita, Boyce, J. 

Copley, for the appellants, 

McGuire, contra. 

Garuanp J. The plaintiff avers that Stevens, the sheriff of 

the parish of Ouachita, had levied on certain property under two 
executions in- favor of Hemken, and was about to sell it contrary 
tolaw. He alleges: 
_ First. That the sheriff refused to seize several tracts of land in 
the parish when pointed out to him by the present plaintiff, but 
insisted on taking other property, moveable and immoveable, and 
advertised it for sale. 

Second. That the sheriff did not wait three days before adver- 
tising the property for sale. 

Third. That the sheriff has not three executions in favor af 
Hemken, but only two. 

Fourth, That the property first seized was sufficient to satisfy 
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the executions, and the seizure of more was illegal and oppressive, 
and-unnecessary to pay the debts. 

Fifth. That he has a judgment in the Parish Court against 
Hemken, which he is entitled to compensate against one of the 
judgments on which execution had issued. 

Sixth. That the sheriff had no right to make an additional sei- 
zure of property, without first calling on the petitioner, and giv- 
ing him notice ; and that seizing contrary to his will, is illegal. 

Seventh. That the sheriff has advertised the property for sale 
for cash, whereby he will be deprived of the benefit of appraise 
ment. 

He prays for an injunction, and judgment, in solido, for $3000 
damages, against Hemken and the sheriff. 

The property seized, consists of two houses and lots in the 
town of Monroe, a slave, and a twelve months’ bond given to 
Dabbs for about $650, with interest. 

The defendants answer, that Dabbs did not, at the time the sei- 
zure was made, point out the land mentioned in the petition ; that 
he has no right or title to it; and they deny, generally, all the al- 
legations of the petition, They pray for a dissolution of the in- 
junction, and for damages against Dabbs, and his sureties on the 
bond. 

George W. Copley then presented a petition of intervention, 
setting up a title in himself to the twelve months’ bond, under a 
transfer made before the seizure, and asking a judgment for it, and 
$500 damages. ‘This intervention the judge would not permit to 
be filed, on the ground, that it was an indirect mode of obtaining 
an injunction, without an affidavit, or giving bond and security, to 
which opinion Copley excepted. This was at the October term 
of the court in 1841, and the intervenor did not then appeal from 
the judgment against him. 

At the April term, 1842, the cause came on for trial, when the 
plaintiff called on Stevens, the sheriff, to testify in the case. This 
was objected to, as he was a party to the suit, and a heavy claim 
made against him for damages. The plaintiff did not offer to re- 
lease him, but offered to file an amended petition, to which he 
attached certain interrogatories, the purpose of which was to learn 
from the sheriff whether he (Dabbs) did not, when called on, point 
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- out the land mentioned, and show a patent for it. The sheriff was 
then in court. This the court rejected as being offered too late; 
the judge stating in the bill of exceptions, which was tendered and 

‘signed, that the petition was offered after the trial had begun, and 
the plaintiff had introduced a considerable portion of his testi- 
mony. 

The injunction was dissolved, and a judgment for interest and 
damages given against Dabbs, and Copley and Jessup, his sure- 
ties, from which judgment they all have appealed. 

In this court, Copley urges, that the court erred in rejecting his 
petition of intervention, and insists upon his bill of exceptions:. 
The counsel for the defendants argues that, we cannot notice it, as 
Copley is not an appellant from the judgment refusing to receive 
it. The latter contends that he is, and refers us to the petition of 
appeal and bond to sustain him. In the former, Dabbs, Copley, 
and Jessup join, and pray for an appeal from a final judgment ren- 
dered against them at the term of the court in April, 1842. In 
the bond, they all bind themselves as principals, and state that 
they have appealed from a final judgment rendered against them; 
on the 30th of April, 1842. Not a word is mentioned either in 
the petition of appeal, or bond, about the intervention, or judgment 
rejecting it, in October, 1841. . The claims of Copley, as set forth 
in his petition, are adverse to the interests of both Dabbs and 
Hemken, and it would be no more than right, if it were his inten- 
tion to appeal, and thereby affect the rights of either, that he should 
give bond and security to indemnify them. The bond filed in no 
manner affords such indemnity. 

From all the circumstances, we are bound to coma that 
Copley is not an appellant from the judgment rendered against 
him, on his intervention, and cannot be heard in support of it 
now. - 

In the inferior court, the plaintiff offered an amended pattie, 
ptaying that his cause might be tried bya jury. This was refus- 
ed, and the plaintiff excepted.* The judge did not err. It is evi- 





* Tho judge rejected the amended petition, on the ground that the proceeding was 
a summary one, in which the parties were not entitled to a jury. 
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dent that this was an effort to continue the cause, and obtain de- 
lay.. The repeated decisions of this court, and positive legisla- 
tive enactments sustain the decision of the District Judge. The 
claim of a constitutional right to a trial by jury in all controver- 
sies, where the amount exceeds twenty dollars, has been so long 
settled by this court, that it is unnecessary to comment on it 
now. 

As to the bill of exceptions to the refusal of the judge to have 
Stevens sworn, as a witness, we are of opinion that he decided cor- 
rectly. Stevens was not a nominal party merely. A claim for 
$3000 damages exists in the petition, which the plaintiff made no 
offer to release, and here, he still insists, that the sheriff was a 
trespasser. Itis clear that the plaintiff had no right to call on him 
- to testify against himself. 

. The amended petition was, we think, properly rejected by the 
judge. The cause had been at issue six months. The trial had 
progressed until the plaintiff had presented a considerable portion 
of his testimony; the amendment did not propose to set forth 
anything with which the plaintiff was previously unacquainted, 
but was only intended to appeal to the conscience of one of the 
defendants, after it was found that the action must otherwise fail. 
There was no prayer that the defendant should answer imme- 
diately in open court, although the bill of exceptions states that 
__ he was present. Had the amendment been received, the plaintiff 
might have insisted that the answers should have been reduced to 
writing, and have claimed to except to them, and have thereby in- 
terrupted the trial, and, perl.aps, postponed it until the next term 
of the court. As a general rule, amendments should be admitted 
when the justice of a case will_be promoted thereby; but the 
ought to be presented before fixing the cause for trial, or at an 
rate, before going into it. The case must be an extraordinary 
one, that will justify the reception of an amendment after the trial 
has commenced, and such amendment must not be calculated to 
produce delay. Parties must take the necessary measures to have 
their pleadings and evidence prepared previous to going to trial ; 
and neither should be afterwards permitted, on finding his evi- 
‘dence insufficient, to present amendments and propound interro- 
gatories to his adversary, in the desperate hope of sustaining his 
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case by the answers of the latter, after all other means have failed. 
If such a practice were permitted, the trial of nearly every con- 
tested case would be interrupted by one party or the other, and 
continual delays interposed to the regular business of the courts. 

There is no evidence in the record to establish that the plaintiff 
in the injunction, ever pointed out to the sheriff any property 
which he refused to seize ; and this omission is somewhat remark- 
able, as the seizure of a pait of the property was made by a 
deputy sheriff, who was no party to the injunction, and was not 
called on as a witness. 

The second ground stated in the petition cannot be sustained. 
One seizure was made on the 20th of May, 1841, the other on 
the 8th of June, and the property was advertised to be sold on the 
17th of July. More than the necessary delay between the seizure 
and sale was allowed; and it makes no difference whether the 
advertisement was posted up before the expiration of the three 
days allowed for the notice of seizure. 19 La. 300. 

As to the third ground, it appears that the sheriff had in his 
hands two executions in favor of Hemken, and one in favor of 
Dufilho, under which he made the seizures, and the advertise- 
ment so states. If, in the notices of seizure, nothing be said of 
a seizure under Dufilho’s execution, it is no reason to arrest Hem- 
ken in the execution of his judgments. 

As to the fourth ground, there is no evidence to dow whe: 
ther, in the first seizure, the sheriff took much ‘property or 
not. The value is not stated, and we can determine nothing 
about it. 

Upon the fifth ground, the judgment alleged to have been ob- 
tained in the Parish Court has not been produced. The petition 
and answer are in the record, and the statement of facts mentions 
that the judgment was offered also, but no copy is filed. All that 
is before us, are statements made by the judge as to its amount. 
Whether the plaintiff is entitled to compensate it against the exe- 
cutions enjoined, we cannot determine. 

The sheriff had a right to seize sufficient - property to esiely 
the executions in his hands. If he did not take enough at first 
he had a right to seize more, whenever the deficiency was disco- 
vered, or he could find property. If he took too much, articles 
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652, 653 of the Code of Practice prescribe the remedy. They 
do not authorize an injunction. The sixth ground cannot avail the 
plaintiff. 

The seventh and last ground seems to us no better than those 
that precede it. We are unable to see how the plaintiff will be 
deprived of his right to have the property appraised, in conse- 
quence of the sheriff advertising it to be sold for cash. It is his 
duty to advertise and sell for cash at the first offering, provided 
two-thirds of the appraised value is bid. There is no pretence 
that the sheriff intended to sell without appraisement. The 
judge, therefore, did not err in dissolving the injunction. 

In this court, itis alleged that there is error in the judgment 
of the court in the manner of allowing interest on the judgments 
enjoined. Interest was added to the principal of the judgments, 
up to the day when the executions were enjoined, and interest at 
ten per cent per annum allowed on those sums, until the injunc- 
tion should be finally dissolved, with $52 55 as damages on one 
of the executions, but no damages on the other. In computing 
and allowing the interest, we think the judge erred. Our views 
as to the allowance of interest are fully expressed in 19 La. 300, 
313. When a debt bears ten per cent interest we will not in- 
crease it, but will allow, in the way of damages, whatever may 
be right. The defendant, also, asks us to amend the judgment in 
his favor, by allowing him twenty per cent damages on the whole 
amount of the judgments enjoined, including interest. We think 
it right to grant a part of his demand. 

The judgment of the District Court, so far as it dissolves the 
injunction, is hereby affirmed, but as it relates to the allowance of 
interest and damages is reversed ; and it is ordered, that the de- 
fendants, Hemken and Stevens, proceed on the executions en- 
joined, as though no injunction had been issued ; and further, 
that Hemken have judgment against C. H. Dabbs, George W. 
Copley, and George Jessup, in solido, for the sum of three hun- 
dred dollars damages, with costs in the District Court; those of 


the appeal to be paid by the appellee. 
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Same Casze—On a Re-nEaRING. 


A slight variance between the description of the property in the advertisement, and 
that in the notice of seizure, which cannot mislead the debtor, is immaterial. 


A RE-HEARING was granted in this case, on the application of 
Copley, for the appellants. 

Gartanp, J. When this case was first before us, from the 
confused manner in which the record was made up, the judgment 
of the Parish Court of Ouachita, for the amount of which the 
plaintiff alleges that he is entitled to a credit, was overlooked, 
and, consequently, disallowed. We now find the claim to this 
credit to be well founded, and that it is to be applied to the exe- 
cution No. 1181, for $525 46, as a credit, on the 18th of May, 
1841. The counsel for the petitioner states that the judgment 
and costs amount to $105 50, for which he is entitled to credit. 

- As to the other parts of the judgment, no sufficient cause has 
been shown to induce us to change our opinion. Although there 
is a slight variance between the description of the property adver- 
tised and that in the notice of seizure, yet it does not appear so 
material as to annul the proceedings or seriously mislead the 
plaintiff, who was the defendant in the execution. There was, 
therefore, no reason for enjoining the execution No. 1143, for 
$1279 42, with interest and costs. 

Our former judgment in this case is therefore set aside ; and we 
do now order and decree that the judgment of the District Court, 
so far as it dissolves the injunction in relation to the execution 
No. 1148, be affirmed ; that so far as it relates to the injunction 
No. 1181, both in favor of Hemken against Dabbs, and in rela- 
tion to the allowance of interest and damages, it be annulled and 
reversed ; and proceeding to give such judgment as ought to have. 
been rendered in the court below, itis ordered. that the sum of 
$105 50 be entered as a credit on the execution No. 1181, to 
take effect on the 18th day of May, 1841, and that the injunction 
be dissolved as to the balance due on the same, and Hemken and 
Stevens will proceed on the executions enjoined, after giving the 
aforesaid credit, as though no injunction had been issued; and 
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we further decree, that said Hemken have judgment against the 
said C. H. Dabbs, George W. Copley and George Jessup, in 
solido, for the sum of two hundred and fifty dollars damages on 
the amount of the execution No. 1143, with the costs in the 
District Court ; those of the appeal to be paid by the defendant, 
Hemken. 





Rosert A. Crain v. Cuarzes Jones. 


Appeat from the District Court of Rapides, Boyce, J. 

Cochran and Brent, for the appellant. 

Dunbar, for the defendant. 

Martin, J. The defendant and appellee prayed for the dis- 
missal of this appeal at our last term, on the ground that he had 
not been cited in the appeal. ‘The case was continued for a cita- 
tion, and he now renews his motion, on the ground, that, although 
the appeal was returnable to the first Monday of October, 1841, 
he was not cited until the 15th day of that month. The plaintiff 
and appellant having been guilty of great neglect last year, and 
having neglected to have a proper citation to the present term, can- 
not claim farther indulgence from us. 

Appeal dismissed. 





Succrssion or Joun M. A. Hamanin—Euiza W. Hamann, 
Administratrix, Appellant. 


Letters of executorship, under the hand and seal of the Judge of the Court of Probates, 
are conclusive evidence of the facts they purport to establish ; nor can the jurisdic- 
tion of the judge be inquired into collaterally. 

A case will not be remanded, after appeal, on an affidavit of newly discovered evidence. 
The court cannot notice any thing which may have oceurred subsequent to the date 
of the judgment appealed from. 

A partnership formed for the purpose of purchasing timber, sawing it, and selling it for 
@ profit, is, under art. 2796 of the Civ. Code, a commercial one. 
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Succession of J. M. A. Hamblin—E. W. Hamblin, Administratrix, Appellant. 





Tus is an appeal from a decision of the Court of Probates of 
Ouachita, Lamy, J., and was submitted without argament, by Mc- 
Guire, for the appellant, and Garrett, for the appellees. 

Morpny, J. The administratrix of the estate of the late John M. 
A. Hamblin, having refused to allow as a just debt, a balance of 
$438 99} on a running account, claimed by Layton & Co., this 
suit was brought to obtain judgment against the estate for this 
amount. The money is alleged to be due for goods, wares, and 
merchandize, furnished for the special use and benefit of the com- 
mercial firm, styled “ ‘The Monroe Steam Saw-Mill Company,” 
which was composed of the following individuals, to wit, Henry 
M. Bry, Solomon W. Downs, James W. Mason, John T. Faulk, 
and the said John M. A. Hamblin. ‘Judgment having been ren- 
dered for the amount claimed, with interest from the date of the 
death of Hamblin, the administratrix has appealed. 

Pending the appeal, Robert Layton, one of the firm of Layton 
& Co., the appellees, died, and the cause was continued to make 
his representatives parties to it. At this term of the court, Mar- 
garet N. Layton and Isaac T. Preston, moved to be permitted to 
appear in the suit as the executrix and executor of the deceased, 
and produced letters testamentary from the Judge of Probates of 
the parish of Jefferson. This motion was opposed by the appel- 
lant, who denied the capacity they assumed. She prayed that the 
case might be sent back to try the issue thus presented, and for 
the further purpose of allowing her an opportunity of proving that 
the late Robert Layton had acknowledged in writing that the debt 
sued on was not due to him by the deceased, but by J. & J. W. 
Mason. In support of this application, her counsel made an affi- 
davit, setting forth certain facts, and stating that the evidence to 
establish them had been discovered since the trial in the Court of 
Probates, and since the granting of the present appeal. Letters 
of executorship, under the seal and signature of the Probate Judge, 
exhibit, in our opinion, such evidence of the fact they purport to 
establish, as renders any other proof unnecessary ; nor can we 
inquire collaterally into the jurisdiction of the Court of Probates, 
from which these documents have issued. In relation to the mo- 
tion to send back the case on the ground of newly discovered evi- 
dence, we should not feel authorized to grant it, even were the 
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afhdavit submitted to us much stronger than it is, as we cannot 
notice any thing that has occurred subsequent to the rendition of 
the judgment appealed from. 

On the merits, the evidence clearly establishes the claim of the 
appellees. The articles furnished by them are shown to have 
been received and consumed by the Monroe Saw-Mill Company, 
in carrying out the objects of the partnership, of which the de- 
ceased was a member. It has been urged that the partnership 
was not a commercial, but an ordinary, one ; that one partner was 
not authorized to contract for and bind the others; and that, if 
bound at all, the estate is liable only for the share of the deceased. 
The partnership was clearly a commercial one. It is proved that 
the principal business of the Company consisted in buying tim- 
ber, sawing it, and selling it for profit. ‘This, under the Civil Code, 
constitutes a commercial partnership. Civ. Code, art. 2796. 14 
La, 244, 15 Ib, 287. 

Judgment affirmed. 





ExizasetH SmMatiwoop v. Davin C. Pratt, Sheriff, and another. 


Under a judgment against a husband and wife, # in solido, the sheriff may levy on the 
separate property of cither. 

The husband, as the head of the community, has a right to alienate its property. 
When done collusively, for the purpose of injuring the wife, she has her remedy 
against his heirs, after his death, under art. 2373 of the Civil Code, and, perhaps, 
after a separation from bed and board. 


Appzat from the District Court of Claiborne, Campbell, J, 

Brent, for the appellant. 

Tuomey, for the defendants. 

Morpuy, J. The plaintiff has appealed from a judgment dis- 
solving an injunction she had sued out to stay the sale of a slave, 
her separate and paraphernal property, seized under a fi, fa. issued 
by virtue of a judgment obtained by Harrison against her husband, 
William Smallwood, and herself, for a debt which she avers was 
not due by her, but by the community. She alleges that, under 
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the said writ, a quarter section of land on the east bank of Red 
River, which was community property, and of sufficient value to 
pay Harrison’s demand, was levied upon, and advertised to be 
sold on the 23d of January, 1841, and that on the appointed day Har- 
rison appeared at the place of sale, and discharged the levy. She 
further alleges, that with a view to harrass and injure her, Harri- 
son colluded with one Reuben White and others, and procured 
from her husband in Texas a fraudulent sale of the said tract of 
land to Reuben White, for the purpose of getting the latter to en- 
join the sale of the land, and for a pretext to have her slave levied 
- upon and sold ; and that she has requested the sheriff to levy on 
the land, which he has done, but also seized the said slave, though 
knowing him to be her paraphernal property. 

The record shows that the petitioner and her husband were 
sued on their joint note, and that a judgment was rendered against 
them, in solido, which has never been annulled or appealed from. 
Whatever we may think of the judgment, we cannot go behind it 
to inquire whether the debt was originally due by the wife, or by 
the community. The sheriff could, therefore, properly levy on 
the slave seized, admitting him to be her separate property, which, 
under the evidence she has adduced, may perhaps be questioned. 
But the appellant further complains that the tract of land, which 
was first levied on, was not sold to satisfy Harrison’s execution, 
because he discharged the leyy on the day of the sale. When 
property is once levied upon and advertised to be sold, it is doubt- 
ful whether the plaintiff .in execution can, without the consent of 
the debtor, discharge the levy, or retard the sale, and thus continue 
at the risk of the latter the thing seized, which, if it be of a per- 
ishable nature, may be lost to him in consequence of such delay. 
But in the present case, the debtor’s consent was given shortly after, 
for he availed himself of this release to sell the land. This sale, 
the appellant urges, was made by her husband, collusively with 
Harrison, and Reuben White, the purchaser. As the head of the 
community, William Smallwood had undoubtedly the right of 
alienating property belonging to it. If he did so fraudulently, and 
for the purpose of injuring his wife, she is without any immediate 
remedy, at least in this suit, as the law has provided for her a re- 
course against his heirs, after his death. Civ, Code, art. 2373, Al- 
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though this law seems to contemplate only the case of a disso- 
lution of the community by the death of the husband, yet the 
wife would not, perhaps, be without relief, in case of a sepa- 
ration from bed and board, were it proved that the husband had 
alienated property of the community in fraud of her rights. 
Tourné v. Tourné. 9 La. 458. The evidence does not show, as 
alleged by the petition, that the sheriff levied a second time on the 
land, but only that she pointed it out to him. He may have con- 
sidered that she had no right to point out property of her husband, 
to pay a debt for which she was petsonally liable. It appears, 
moreover, that by reason of some dispute about the title, he re- 
fused to sell the land, unless some one would give him a bond of 
indemnity. This Harrison declined doing, but put into his hands 
the slave in question. Having a writ against both the wife and 
the husband, the sheriff properly levied on the property thus 


pointed out to him. 
Judgment affirmed. 





James M. Estitzy v. Wititam G. Homes. 


Aidefendant will not be permitted, by shifting his grounds of defence, to contradict, 
by an amended answer, facts stated and admissions made by him in his original 
answer. 

A purchaser, fully aware of the danger of eviction at the time of the purchase, cannot 
resist payment of the price on the ground of eviction. C.C, 2481. 

Action by the payee on @ promissory note. Defendant answered, pleading a failure of 
consideration, and alleging that the note was given in error, for the price of a tract 
of land, purchased by plaintiff from a person to whom defendant had previously sold 
it. In an amended answer, filed at a subsequent term, he averred, that the note was 
executed for the price of a tract of land belonging to the United States, to which 
plaintiff pretended to have a pre-emption right, and which he bound himself to con- 
vey by a good title to defendant ; that plaintiff had no pre-emption right to the land ; 
and that the United States had sold the land to a third person, which sale had come 
to defendant’s knowledge, since the last term of the court. The sale by the United 
States was established. Held, that defendant could not be allowed to gainsay the 
admissions originally made by him, and that he must be estopped by his warranty, 
as vendor, from praying for a rescission on the ground of want of title in the plaintiff. 
Judgment in favor of the latter. 


AppgaL from the District Court of Carroll, Curry, J. 
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Dunbar, for the appellant, and Selby, for the plaintiff, submit- 
ted this case without argument. 

Morpny, J. This is a suit by the payee, against the maker of © 
_ a promissory note for $1500. The answer admits the defendant’s 
signature, but avers that the consideration for which the note was 
made has failed ; that it was given for a tract of land sold to the 
defendant, by the plaintiff, which the defendant had himself original- 
ly sold to James A. Clarke, of Chicot county, Arkansas ; that in 
this sale it was expressly stipulated, that the defendant should have 
the privilege of purchasing back his land at the rate of twenty dol- 
lars per acre, the price paid to him by Clarke ; that the latter after- 
wards sold the land to the present plaintiff, subject to the privilege 
reserved by the defendant. The answer further alleges that the 
defendant has had great trouble and been at great expense in pro- 
curing titles to the land, but has only partially succeeded ; that the 
plaintiff has imposed upon him, and obtained his notes for the land 
at fifty dollars per acre, when in truth and in justice he was only 
bound for twenty dollars per acre ; that on a settlement of their 
accounts, defendant was induced to give plaintiff his notes, of which 
the note in suit is one, for a much greater sum than was justly due 
to him ; that by reason of his trouble and: expense in procuring 
titles to the land in question, the defendant has incurred damage 
to the amount of five hundred dollars, which he prays may be ak 
lowed in compensation and reconvention. This answer was filed 
at the May term, 1839. At a subsequent term, to wit, on the 
fourth of May, 1840, an amended answer was filed, setting up that 
the note sued on, together with two others of an equal amount each, 
was given to the plaintiff as the consideration for a tract of land 
which the latter promised to convey to the defendant, the title to 
which land was at the time of the promise in the government of 
the United States ; that the plaintiff represented that he had a pre- 
emption claim which he had a right to transfer, and that he bound 
himself to perfect the same, and make a good title to the defen- 
dant; that since the agreement and undertaking, the land in 
question has been sold by the government to one Thomas L. Nor- 
ris, who now claims to have the legal and rightful title to the same, 
and threatens to sue and evict the defendant; that this sale to 
Norris has been made, and has come to the knowledge of the de- 
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fendant, only, since the last term of the court. The amended an- 
swer further alleges, that, at the date of the notes given for the 
land, the plaintiff had no title or preference right whatever to pur- 
chase the same; that even if he had any, he could not legally 
sell or transfer the same, such sales or transfers being prohibited 
by the laws of the United States ; and that as plaintiff has no title 
to the land, and as it is now out of his power to acquire any from 
the government, the consideration for which defendant’s notes were 
given, has utterly failed. ‘The amended answer concludes with a 
prayer that the contract between the parties be rescinded, that the 
notes be cancelled and delivered up to the defendant, and that the 
plaintiff be decreed to pay him $1000, for damage suffered in con- 
sequence of his failure to make him a good title to the land. There 
was a judgnient below in favor of the plaintiff, from which the de- 
_ fendant has appealed. 

The pleadings in this case have been thus minutely set forth, as 
there is very little evidence in the record, and the suit is to be de- 
cided mainly on facts furnished by the pleadings. If the amended 
answer of the defendant had been the only one before us, we would 
not hesitate to relieve him on the showing which it makes, and 
on the evidence adduced in relation to the sale of the land in 
question to Norris ;* but his first answer contains facts and admis- 
sions which we cannot disregard, and which he cannot be permit- 
ted to gainsay. It informs us that he was originally the vendor 
of this very tract of land to Clarke, and that the latter sold it tothe 
present plaintiff, with the express understanding that the defendant, 
Holmes, should have the privilege of repurchasing it at twenty 
dollars per acre. We must, therefore, consider the reconveyance: 
to him as nothing more than a performance, on the part of the- 
_ plaintiff, of a stipulation made by himself in his sale to Clarke.- 
His only complaint in his first answer is, that his notes were un- 
fairly obtained by the plaintiff for fifty dollars, instead of twenty 
dollars per acre, which he says is justly due, and for a greater 
amount than the plaintiff was entitled to on a settlement of accounts 
between them. The defendant has not attempted. to show any er- 
ror in this settlement, nor any imposition practiced upon him: by 





* The land was proved to have been sold to Norris by the United States. 
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the plaintiff, but, shifting entirely his grounds of defence, he urges, 

. in his second answer, that there has been a total failure of the con- 
sideration for the notes, because the plaintiff had no title to the 
land at thé time he sold or promised to sell it to him, he having 
bound himself to give him a good and absolute title, and because 
it is now out of his power to acquire any from the government, 
whose duly authorized officers have sold it to Thomas L. Norris. 
This defence cannot be listened to. It is clear that the defendant 
had a full and perfect knowledge of the situation of the title, under 
which the plaintiff held the land, and sold it to him ; that he knew 
the danger of eviction when he gave his notes, and that he cannot 
now resist the payment of the price on that score. Civ. Code, 
art. 2481. 

It is equally clear that the defendant, being himself one of the 
previous vendors of the land, is bound to warrant and defend the 
title which passed from him to the plaintiff ; that he must be estop- 
ped by the exception of warranty, when he prays for a rescission of 
the sale on the ground of an absence of title in the plaintiff. No sat- 
isfactory evidence has been adduced to convince us, that the latter 
had undertaken to convey to the defendant a more perfect title than 
that he received from Clarke, defendant’s vendee. In relation to this 
pretended undertaking, the testimony is entirely too vague and incon- 
clusive. It appears moreover, from the defendant’s own showing, 
that his notes were given not only for the price of the land, but in 
payment of a balance due on a settlement of accounts between 
himself and the plaintiff, in which that price was included. If 
Thomas L. Norris has really bought this land for his own account, 
the defendant must blame himself for it, and cannot visit updn the 
plaintiff his neglect to perfect a title, which he knew was imperfect. 
For $200 36, instead of the $500, which he alleges, but does not 
prove, that he expended for that purpose, he might have acquired 


an absolute title. 
Judgment affirmed. 


Vor. III. 
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‘ 
Joun H. Ketuam v. Joun Riprey. 


Under the act of Congress regulating pre-emptions, the Register and Receiver of the 
Land Office in the district in which the lands lie, have, alone, authority to decide 
upon the claims for pre-emptions ; and proof must be made, to their satisfaction, of 
all the facts necessary to establish the applicant’s right to purchase by preference. 

The right to claim a pre-emption, eonferred by act of Congress, does not give the 
party entitled thereto, any title in or to the land, until he exhibits the necessary 
proof, and procures the adjadication of the Register and Receiver of the Land 
District. 

In an action by one claiming land under a patent from the United States, against a 
party in possession who had made valuable improvements thereon, the latter will be 
entitled toclaim the excess of the value thereof above the fruits received since the 
commencement of suit. 


Appzat from the District Court of Carroll, Curry, J. 

Buurarp, J. The plaintiff alleges that he is the owner of a 
tract of land of one hundred and sixty acres, of which the defen- 
dant is in possession, claiming title to the same ; and he prays for 
judgment for the land, and to be quieted in his title and posses- 
sion. The title which he sets up is a regular patent from the 
United States. —- - ; 

The defendant, after a general denial, alleges” that he took pos- 
session of the land in question in 1834, and has continued con- 
stantly to occupy it since that period ; that he was above the age 
of twenty-one, was a housekeeper on said land, and in possession 
on the 22d of February, 1838; and he claims title under the act 
of Congress of that date, having complied with all the requisites 
of the act to entitle him to a quarter section. He alleges that the 
plaintiff’s patent was fraudulently obtained under the act of Con- 
gress, approved on the 19th of June, 1834, reviving the act of 
1830, by means of a pretended float, taken in consequence of a 
pretended right of pre-emption which Mary Skinner and Randall 
Golsby claimed to the same quarter section. He avers that they 
had no pre-emption right. That the float, in virtue of which the 
plaintiff pretends to derive title, was not located until after the 
19th of June, 1836, when the pre-emption law of 1834 had ex- 
pired. The respondent further alleges that he had made improve- 
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ments to the value of four thousand dollars, which he prays may 
be allowed him in case of eviction. 

There was a verdict and judgment for the defendant, and the 
plaintiff has appealed. 

The plaintiff exhibits, as evidence of title, a regular patent for 
the locus in quo, in which it is recited that the land is granted to 
him as assignee of Skinner and Golsby. 

The defendant, on the other hand, has shown no title, nor any 
regular application to the Register and Receiver to be recognized 
as a pre-emptioner under the act of Congress of 1838. It is not 
enough that he shows a settlement and cultivation, when sued by 
the patentee who has already purchased the land of the United 
States.. The pre-emption laws require that proof should be made 
of all the facts required by them, to the satisfaction of the Register 
and Receiver, who are to decide upon the right of the applicant 
to purchase by preference. - The patent bears date Oct. 5, 1838, 
and the application of Rippey to purchase, and his tender of the 
price to the Receiver at Ouachita, was not until June, 1839. 
The record exhibits several ex parte affidavits taken in 1841, since 
the institution of the present action, tending to prove the settle- 
ment made by the defendant upon the land, but which do not ap- 
pear ever to have been laid before the Register and Receiver, who 
alone have authority to decide upon the claims of pre-emptioners ; 
and the act of 1838, under which the defendant sets up his claim, 
had expired by its own limitation, before those affidavits were ta- 
ken. It follows from these facts, that the defendant, having no 
right under the -act of Congress, cannot pretend that. any fraud 
has been practiced upon him; and, even if we could inquire into 
the validity of a patent on an allegation of fraud, there does not 
appear to us to be in this case any foundation for such a charge. 

_ This case cannot be distinguished in principle from that of Hen- 
ry’s Heirs v. Welsh, 4 La. 547. In that case the plaintiffs had pur- 
chased the land under the pre-emption act of 1814, and the de- 
fendant showed that he brought himself within the provisions of 
that of 1830; but his claim had been rejected by the Register and 
Receiver. The court said: ‘The last act of Congress may have 
given to the defendant the right of pre-emption, but this right gives 
him him no title in the land, nor to the land, until he exhibits the 
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necessary proof, and procures the adjudication of the Register 
and Receiver.” 

- Entertaining this view of the rights of the parties in this case, 
it appears to us that the plaintiff has exhibited such evidence of 
title, as to authorize a judgment in his favor for the land. But the 
defendant has claimed, in reconvention, the value of the improve- 
ments which he put upon the premises. So far as those improve- 
ments have added to the value of the land, over and above the fruits 
since the institution of this suit, the defendant, in our opinion, is 
entitled to be paid by the party evicting him. See Pearce et al. 
v. Frantum, 16 La. 414. But the evidence is insufficient to ena- 
ble us to fix the amount which he may justly claim, and for this 
purpose the case must be remanded. 

The judgment of the District Court is therefore reversed, and 
ours is, that the plaintiff recover and be quieted in his title to the 
tract of land claimed and described in his petition ; but it iqor- 
dered that the case be remanded to the District Court for the pur- 
pose of ascertaining the value of the improvements, and the 


amount of fruits, or rents and profits, and that, in the mean time, 
no writ of possession be issued ; and that the costs of the appeal 
be paid. by the defendant and appellee. 
Sparrow, for the appellant. 
Elgee, contra. 


7 





James C. Drew v. Exveazar T. Atcuison and others. 


Arts. 2080, 2082 of the Civil Code require that all the obligors in a joint contract 
shall be sued together, including those who may have performed their part, in or- 
der that the latter may recover back wat they have paid, in case it should be deter- 
mined they were not bound. The judgment for costs must be iz solide, against 
those who have not performed their part. 

Where an appeal is taken from a judgment in an action on a joint contract, ql who 
“were required to be parties below, must be made parties to the appeal, and this, 


though @ part only have appealed, iar vig eating gery 


Tus was an action before the District Court of Carroll, pie 
J., on a promissory note, for $6000, signed by Atchison, Hall, 
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Preston, Whitman, Dorsey, Bosworth, McCullough, and Nubert, 
payable on the Ist of January, 1839, to the order of one Tomp- 

kins, and by him endorsed to the plaintiff. Nubert, having died 

since the date of the note, his representative answered, deny- 

ing particularly that the deceased ever signed the note or au- 

thorized any one to sign it for him, and, generally, all the al- 

legations in the petition. Whitman, also, answered separately, - 
denying that he ever signed the note. The other defendants. an- 

swered together, acknowledging their signatures to the note, but 

denying that they ever delivered it. They aver that having formed 

an association with three other persons, Browder, Gilmore, and 

Kerr, for the purpose of purchasing a tract of land from Tomp- 
kins, they executed the note sued on for part of the price of the 

land, on the express condition that it should be signed by the 

other parties. They allege that the others refused to sign it, and 

that they are, consequently, discharged ; and that Tonrpkins was 

unable’and failed to make them any title to the land, the purchase 

of which was the only consideration for which the note was in- 

tended to be given. 

The case was submitted to a jury, who, having found a verdict 
in favor of the defendants Nubert and Whitman, and against the 
others for $750 each, with interest from judicial demand, a judg- 
ment was rendered in accordance therewith. From this judgment, 
Atchison, Preston, Hall, Dorsey, and Bosworth, prayed for ap- 
peals. The last gave no bond; and McCullough did not pray for 
an appeal, On the appeals taken by Atchison, Preston, Hall and 
Dorsey, the petition and citations were served on the plaintiff, and 
on Whitman and Nubert’s representative. The record does not 
show that any citation, or petition of appeal was served on. the 
plaintiff, by Bosworth ; though the service was accepted by Whit- 
man and Nubert’s representative. In none of the cases was any 
petition or citation served on McCullough. 

Sparrow and McGuire, for the plaintiff. The appeal must be 
dismissed, the action being on a joint obligation, and all the co- 
obligors not being before the court. McCullough has not appealed, 
nor been cited. Bosworth, one of the appellants, has given no 
bond, nor caused any citation of appeal to be served on the 


’ plaintiff. 
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Dunlap and Dunbar, for the appellants. The contract on which 
this action is founded, is joint. It was not executed by all the 
parties, consequently, none are bound. Civ. Code, arts. 2080, 
2082. Pothier, Obligations, No. 11. Véilléré et al. v. Brognier, 
3 Mart. 326. Wells v. Dill, 1 Mart. N.S. 592. Row v. Rich- 
ardson et al. 4 La. 551. 

Buttarp, J. The appellee moves to dismiss this appeal, on 
the ground that this is a joint action and the judgment joint, and 
that all the defendants have not appealed, nor been made parties 
‘to the appeal. 

We think the motion must prevail. In joint contracts the Code 
requires that all the joint obligors should be sued together, even 
those who may have paid, in order that they may recover back 
what they have paid, if it should appear that they were not bound ; 
and no judgment can be obtained against any, unless it be proved 
that all jomed in the obligation, or are by law presumed to have 
done so. The judgment for costs is in solido, against all the de- 
fendants who have not paid. Civ. Code, art. 2080, et seq. 

This court has the authority, and it often becomes its duty to 
pronounce such judgments as ought, in its opinion, tohave been 
rendered below. In actions upon joint obligations, this becomes 
impossible, unless all the parties are before us, as they are required 
to be in the court of the first instance. 

\ Appeal dismissed.* 





* On an application for a re-hearing, the counsel for the appellants, cited the case 
Burke v. Erwin’s heirs, 6 La. 320, and Brander et al. v. Garrett et al., 19 Ib. 455. 
In the last case the court say: “This is an action against Garrett and others, on a 
promissory note, in the form of a joint obligation.” ‘+ Garrett is not a party to the 
appeal ; but it becomes necessary to go into his defence, as it appeared, by answers of 
the plaintiffs, that the whole debt was Garrett's, and that the co-obligors were his sure- 
ties,” &c. Re-hearing refused. 
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Curisropuer H. Dasss v. James H. Stevens, Sheriff. 


Where the matter really in dispute is under three hundred dollars, and a larger amount 
is claimed in the petition, evidently for the purpose of giving jurisdiction to the ap- 
pellate court, the appeal will be dismissed. 


Appgat from the District Court of Ouachita, Boyce, J. 

Copley, for the appellant. 

McGuire, contra. 

Gartanp, J. The plaintiff enjoined an execution issued against 
him for the sum of $160 65, with interest at ten per cent: per an- 
num, from the Ist January, 1840, and costs. ‘The injunction was 
dissolved with damages, and the plaintiff has appealed. 

In this court the appellees have moved to dismiss the appeal, on 
the ground of want of jurisdiction in this tribunal. The appellant 
contends that we have juisiiction, as he claims in his petition 
- $1000 damages for the tortious act of the sheriff, and also. alleges 
that property to the amount of $10,000, had been seized. under 
the execution. In support of these allegations, no testimony was 
offered in the inferior court ; nor does it appear that any effort was 
made to prove any damage, or the value of the property seized. 

' It is evident that these allegations were inserted for the purpose 
of giving a nominal jurisdiction to this court. As to attempts of this 
kind we have fully expressed our opinion in the 16 La. 182, and 17 
Ib. 102. We are at all times willing to open this tribunal to every 
citizen entitled to come before it ; but we will not encourage eva- 
sions of the constitution, by listening to fictitious demands. 
Appeal dismissed. 
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Wituiam M. Lameerta and another v. James D. Kerr. 


The payee of a note made by the defendant, desiring to secure a debt due to plaintiffs, 
endorsed the note in blank, and deposited it in the hands of plaintiffs’ attorney, to 
apply a portion of the proceeds, when due, to the payment of the debt ; the balance 
to be accounted for to the endorser. Defendant was notified of the transfer to 
plaintiffs’ attorney for the purposes mentioned, and promised to pay. the note to the 
attorney. In an action against the maker: Held, that the endorsement and deli- 
very of the note for the purposes stated, and the notice to defendant, operated a 
legal transfer of the portion intended to be paid to the plaintiffs; that defendant’s 
promise established his consent to the division of the debt ; that claims against the 
payee, subsequently acquired by defendant, can only be set off against the portion of 
the note not transferred for plaintiffs’ benefit ; and that the attorney became the 
agent of both the plaintiffs and payee, and was accountable to each for the portions 
respectively due to them. 


Appeat from the District Court of Carroll, ‘Curry, J. 

Willson and Brent, for the appellants. 

Dunlap, contra. 

Morpuy, J. This is a suit brought by the holders against the 


maker of a promissory note, for $4000, drawn to the order of and 
endorsed by James B. Prescott, dated the 7th of April, 1840, and 
payable on the 15th of February, 1842, from which date it bears 
interest at the rate of ten per cent per annum on its face. The 
defendant admits his signature to the note, but shows that J. B. 
Prescott, the payee, is indebted to him in the sum of $5875, by 
reason of sundry documents annexed to his answer, establishing 
pay ments to that amount, made by him for Prescotton the 10th of 
March, 1842. He further alleges that Prescott, being thus indebt- 
ed to him, for the purpose of defrauding him, sold the note to the 
plaintiffs, who received it after maturity, well knowing the indebt- 
edness of the payee tohim. He pleads compensation and pay- 
ment, and prays that the note sued on may be cancelled and de- 
livered up to him, and that its amount be credited on the claims he 
has against Prescott. There was a judgment below in favor of 
thedefendant, and the plaintiffs have appealed. 

The record shows that in June, 1840, J. B. Prescott, a debtor 
of plaintiffs, being at the office of J. N. T. Richardson, their attor- 
ney at law, made his note in their favor for $3015, due one day 
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after date, and bearing interest at ten per cent per annunt ; that he 
delivered: the note to Richardson, as a mutual friend of his ‘and 
the plaintiffs, for safe keeping ; that, at the same time, he endors- 
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ed the ‘note sued, on in blank, and handed it to Richardson to be — 


collected of the defendant at maturity ; that the note sued on was 
left as collateral security by Prescott to ensure the payment of the 
debt of $3015, and with the express understanding and agreement 
that, out of its proceeds when collected, Richardson was to pay the 
note of $3015 to the plaintiffs, who were apprized of this arrange- 
ment; that about the Ist of April, 1841, Robert Garland. called 
upon Richesdecs insthe name of the plaintiffs, and demanded the 
note sued on, together with the note of $3015 drawn by Prescott 
in‘their favor ; that Richardson declined giving up the notes, stat- 
ing as his reason, that the note sued on exceeded the other in 
amount by several hundred dollars, for which he was accountable 
to Prescott, and because he considered himself under a pledge to 
the latter not to deliver the note of $3015 to be sued on, but to pay 
it when the note of $4000 should be collected at maturity. It ap- 


pears, further, that upon the refusal of Richardson to surrender - 


the note, Robert Garland gave notice to the defendant, that Lam- . 


beth and Thompson were the true and legal holders and proprie- 
tors of the note, and that he should not pay it to any person but 
them.. Richardson testifies that he had frequent conversations 


with. the defendant, between June, 1840, and the maturity of the . 


note, in which he informed him of the terms and conditiong upon 
which he held his (defendant’s) note, and that defendant promised 
several times to pay him the amount of the note, not many weeks 


prior to its maturity ; and that since his return from New Orleans . 


the defendant told him that he would have paid him the note, had 
he (witness) arrived at New Orleans earlier in February last, and 
that witness could then have paid over the amount to plaintiffs. 


He further declares that, since February, 1842, he delivered to J... 


B. Prescott his note of $3015, and delivered to R. Garland the | 
note of $4000, he and J. M. Chilton, acting as the agents and at- 


torneys of the plaintiffs, and binding themselves te account to him 
- for the benefit of Prescott, for the difference between the amounts 


of the notes, the difference being about four hundred and-ninety., 


dollars ; that Garlan¢ had -an order from the plaintiffs on him for 
Vou. III. 19 
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the note of $4000, and that Prescott also produéed ah order from 
the plaintiffs for his note of $3015, and that both orders were dat- 
éd the 11th of March, 1842. Richardson adds, that he should 
have refused to surrender the note sued on to the plaintiffs, ‘or to 
any other person, until the debt of $3015 was settled by Prescott. 
Another witness, John L. Wilson, depose’ that in a conversation 
Which he had with the defendant some time during the winter of 
1841-2, he told him that he had to raise about $4000 to pay one 
of Prescott’s notes to Major Richardson, who held it as agent of 
Lambeth and Thompson. ; 

It is clear that the endorsement and delivery of the note sued 
on by Prescott to Richardson, before maturity, vested in the latter 
such a legal title as gave him the right to sue on it in his own 
name, but left it liable to/all the equities of the maker agaitist the 
endorser, Prescott, had he remained the sole owner of thé ‘note, 
and not disposed ‘of any part of it. But it Clearly results from the — 
whole testimony, taken together, that, from the ‘moment the note 
was placed ii the hands of the plaintiffs’ attorney, Prescott retain- 
ed only a right ‘to the balatice that might rémain after paying his 
debt of $3015, and that, had he changed his mind, he could iiot 
have regained possession of this ‘ndte without first paying the 
debt. Richardson declares, unequivocally, that he would not have 
returned the note to Prescott, without a settlement of the note of 
$3015 in favor of the plaintiffs. The order to pay this sum out 
of the-proceeds of the note when collected, ‘and the endorsement | 
and delivery of it by the payee for that purpose, coupled with the 
notice of this order or appropriation given to thé maker, operated, 
we think, a legal transfer or assignment of that portion of the note. 
Richardson became the agent of both the ‘owners ‘of the ‘note, oa 
was accountable to each for his proportion ‘of its ‘proceeds. 
this arrangement the defendant not dnly had notice*both from fas. 
land and Richardson, bat ‘he aequiesced ‘in it ‘by repeatedly pro- 
mising that he would ‘pay the ‘noté in ‘the hands 6f ‘Richardson, 
Who, he knew, was to exécute the agreement between the payee 
and the ‘plaintiffs. But it'is objected that-a debt, as betweéen the 
debtor and creditor, is indivisible without the consent of both, and 
that, theréforé, no’ partial transfer‘can ‘be made by*a’creditor,’so as 
to be binding on a debtor, except with ‘the ‘consent of the'latter. 
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‘This-we readily admit. But. in this case, such consent is, we 
_ think, sufficiently shown, by the repeated promises of the defen- 
_ dant to pay the note to Richardson, the plaintiffs’ agent, when he 
had_a full knowledge of the transfer or assignment of a portion of 
it to them to pay a debt of the payee. He can, therefore, set off 
the credit he subsequently acquired against Prescott, only 
that portion of his note which belonged to the latter on the 10th 
of March, 1842, when the two debts co-existed. Civ. Code, arts. 
- 2203, 2204. Adding to the debt due to the plaintiffs, interest at 
the rate of ten per cent per annum up to that time, we find that 
they were then entitled to $3542 of the proceeds of the note plac- 
ed in the hands of their agent ; and, for this amount, we think they 
are, in law and equity, entitled to a judgment, 

Iv is, therefore, ordered, that the judgment of the District Court 
be reversed; and that the plaintiffs recover of the defendant the 
sum. of three thousand five hundred and forty-two dollars, with 
interest at the rate of ten per cent.per annum, from the 25th of 
March, 1842, until paid, with costs in both courts ; reserving t to 
the defendant the right of off-setting the balance of this note. 
against any claims he may have against the payee, J. B. pela 


* 
5 

















Tuomas G. Seanponopan v. James H. Stevens, Sheriff, and © 
others. 





No particular form is prescribed by law for a warrant or execution, on behalf of the 
State, against a delinquent tax collector. A writ signed by the Treasurer, command: © 
ing the proper officer, * in the name of the State of Louisiana,” is « sufficient com- 
pliance with the provision of sect. 6, art. 4, of the hate constitution, rogned pip ' 
style of process. 

The second section of the act of 20th March, 1816, requires that the property of a de- 
liaquent dherill; which hes boon evised under exebotineseased by the Treqeuterntshe 
State, shall be sold for cash, and without appraisement. 

Where a sheriff has received a tax roll and undertaken its collection, he must show 
that he has used due diligence. He cannot throw upon the State, the burden of prov- 
ing that he actually received the aimoont. 

Defendant, a sheriff, having received the tax roll, and given security for its collection, 

enjoined an execution issued against him bythe Treasurer for the amount, on the 

ground that he had no legal snthering89.goteny 9p. eepereece Mine inn tte or 
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nor assessment regularly made. ‘There was no allegation or proof of any difficulty 
in making the collections in consequence of such pretended irregularity, nor. any 
proof that defendant hesitated, on that account, to proceed with the collection... On 
a motion to dissolve the injunction : Held, that such illegality not having been ob- 
jected by the tax payers. it is too late for the sheriff to interpose such an — 
tion. 

The law haying provided the mode by which a sheriff, who has undertaken to oollens 
the taxes, can obtain a credit for the amounts due. from non-residents or insolvents, 
he will not be allowed, by enjoining an execution issued against him by the Treasurer, 
to retain such amounts. He must resort to the means pointed out by law, to ee 
the credit to which he is entitled. 

Under the twenty-first sect. of the act of 27th March, 1813, a sheriff who fails to pay 
over, according to law, the taxes collected by him, will be entitled to no commission 
for their cullection. 

The twenty-first sect. of the act of 22d February, 1817, which allows the proseeuting 
attorneys on behalf of the State, ten per cent on amounts collected by them, tobe 
paid by the defendant, will not authorize the allowanee of such a commission |to a 
District Attorney, who appears on behalf of the officers of the State, for the purpose 
of dissolving an injunction, obtained by a delinquent sheriff to stay an execution is. 
sued against him by the Treasurer. The defence of such a suit, is one of the duties 
that devolves on the District Attorney*as a public officer. 


« Appzat from the District Court of Ouachita, Boyce, J, 

Garrett, for the appellant. 

McGuire, District Attorney, contra. 

Gartanp, J. The Treasurer of the State in the month of May, 
1841, in conformity with two acts of the legislature, (Bullard & 
Curry’s Dig. p. 718, sec. 2, No. 61,—p. 800, sec. 2,) issued an 
execution against Scarborough, the former sheriff of Ouachita, di- 
recting the present sheriff, the defendant, to seize his property and 
sell it, for the purpose of paying the State'taxes for the year 1838, 
which he had collected and not paid into the Treasury. Under 
this writ, the sheriff made a seizure, and advertised certain. pro- 

‘perty for sale. The plaintiff presented his petition for am injunc- 
tion, which was allowed, on his alleging the following grounds < 

First. That the execution is not in the name of the State of 
Louisiana. 

- Second. That he is entitled to all the legal delays and privileges 
granted to other debtors, when their property is seized, viz : the 
legal delay between seizure and advertisement, the right of ap- 
praisement, and sale on twelve months’ credit; if the property will 
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not. sell for two-thirds of the appraised value, which prixiiagne 
have been denied him. 
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Third. ‘That he is not liable for the taxes for the year 1838, as — 


no legal assessment roll was made for that year. That the asses- 
sors were not legally appointed, nor were there a sufficient num- 
ber iin office, in consequence whereof, he had no legal authority to 
enforce the payment of taxes. 

Fourth, That he cannot, in any event, be held responsible for 
the sum of $560 66, as the pretended tax roll included persons 
who had become citizens of the parishes of Caldwell and Union, 
in accordance with subsequent acts of the legislature establishing 
those parishes, and the collection of the taxes in those parishes, 

‘amounting to $560 66, being provided for, by special laws. 

Fifth. That he is not ‘responsible for the sum of $518 60, it 
being the amount of taxes on said pretended roll, owing by non- 
residents and insolvents, which he could not have collected though 
he had had legal authority. 

Siath. That no commissions are allowed for collecting the State 
taxes. 

The District Attorney of the Seventh District, answered on be- 
half of the State, that there is no error in the process issued by the 
Treasurer ; that the complainant is not entitled to any delay, nor to 


the benefit of having his property appraised ; that he cannot allege 


any illegality in the tax roll, as he gave his receipt for the same, 
and bond faithfully to collect and account therefor, and does not 
pretend that any obstacle was interposed to prevent the collection.of 
the taxes ; and that he has not made out and returned a'list of non- 
residents and insolvents according to law. That there is anerror 
in the amount, which he states that he could not collect in the 
parishes of Caldwell and Union ; that he is not entitled to.a credit 
for the taxes of non-residents nai insolvents ; that as he has. not 
proceeded according to law, he is not entitled to any commissions 
for collecting the taxes, and is bound to pay interest at ten per 
cent per annum, from the Ist June, 1839, on the taxes, and ten 
per cent to the District Attorney on the whole sum recovered. 
He prays for these allowances ; for a dissolution of the injunction ; 

and fora judgment against the complainant and his sureties in 


s 
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the injunction bond, in solido, for these sums, and twenty per cent 
special damages. mee Pe 

The judgment allows the complainant a credit of $516. 31, for 
the taxes of the parishes of Union and Caldwell. It tefuses:to al- 
low the deduction of $518 60, for non-residents and insolvents, but 
reserves his rights to a credit, on the facts being shown in the 
manner required by law. It orders the payment of interest atten 
per cent, from May 31st, 1839; and dissolves the injunction, ex- - 
cept as to the sum credited as before stated. ‘Frem this judgment 
the plaintiff has appealed. 

The District Attorney prays for an amendment of the judgment, 
so as to allow him ten per cent on the amount enjoined, to be paid 
by the defendant ; and the plaintiff asks for a reversal, and perpet- 
uation of the injunction, on the grounds before stated. 

As to the first ground assumed, we think the execution is in the 
name of the State. It begins by an address from the Treasurer 
to the sheriff, and a recital that the plaintiff has not paid the taxes 
of the year 1833, and then proceeds: ‘* You are hereby required 
in the name of the State of Louisiana, to collect,” &c. and if the 
money is not paid on demand, to seize and sell, &c. The law 
prescribes no particular form for a warrant or execution of this 
kind, and we think the one before us sufficient. The authority 
cited from 3 Mart. 719, sustains the view we take of the case. 

The second ground taken by the complainant, is not sustained 
by law. The statute expressly directs a seizure and sale of the 
property of a defaulting sheriff, without appraisement, or any de- 
lay, but that necessary to advertise the usual number of days, 
Bullard & Carry’s Dig. p. 718, sec. 2, No. 61. 

On the third ground, it is proper to state that there is no allega- 
tion in the petition, that the sheriff was in any manner obstructed, 
or impeded by any person, in collecting the taxes, in consequence 
of any irregularity in making the tax roll or in the election of as+ 
sessors; nor has any attempt been made to prove it, or to show 
that the complainant hesitated, on that account, to proceed in the 
collection of the taxes. He received the assessment roll from the 
Parish Judge, and gave his receipt for it, and a bond’ with security 
to collect and faithfully to account for and pay-over the taxes to 
the Treasurer, without any objection ; and it is too late now, to in- 
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tetpose objections as to the alleged illegality of the election of as- 
sessors and other matters, when it does not appear, that any such 
Objections were ever made to him by the tax payers. When a 
sheriff receives a tax roll and undertakes to collect the taxes, he 
must show that he has used due diligence ; and he cannot thréw 
the burden upon the State, of proving that he actually persue 
money. 8 Mart. N.S. 328. 17 La. 345. 

The fourth objection urged, has been in effect stil and 
the judgment allows a credit for all that is proved. 

We think the District Judge did not err, in refusing to allow the 
complainant a credit for the amount he claims for taxes, alleged 
to be owing by non-residents and insolvents. The law directs 
the mode which a sheriff must adopt to obtain such credits, and it 
cannot be permitted to a sheriff or tax collector, to withhold the 
public money and refuse to pay it into the Treasury, on the ground 
that he has not been allowed credit for the taxes of non-residents 
and insolvents, when he has neglected the legal means of showing 
the amount of such credits, and has never asked at the Treasurj 
to have them allowed. It will be time enough for the plaintiff to 
complain of the disallowance of his alleged off-sets, when he shows 
that they have been refused; and the reservation made in the judg: 
ment, leaves him ample rensedy to have any injustice corrected. © 

The complaint that no commissions for collecting the taxes is 
allowed by the Treasurer, comes with a bad grace from the"party 
Who ‘denies all responsibility, and keeps. the public money in his 
pocket. The legislature has, with great propriety, provided’ that 
no defaulter ‘shall receive any compensation for the collection ‘he 
may make ; ‘and has, moreover, declared, that he shall pay ititerest 
at the rate of ten per cent per annum on all sums withheld: B. 
&°C. Dig. p. 706, sec.'21. The judge, therefore, did-nor érr; in 
éondemning the complainant to pay interest at the rate specified, — 
from the tiitie ‘mentioned, until paid, and in —— any —_ 
ance’ for commissions for collecting. 

*vfAs to the prayer for'an amendment of the judgment, so priee 
low the District Attorney ‘ten per cent on the ‘amount collected, ‘to 
be “paid ‘by the defendant, we do not think it ougitt to’ be made, 
The twenty-first section of the act’of 1817, in rélaticn'to the pub: 
lic revenue, (B. & C. Dig. p. '719,) does not apply to a case like 
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the present. The defence of a suit like this, is one of the duties 
that devolves on a District Attorney, as a public officer, and the 
legal defender of the rights of the State, for which he is compen- 
sated by his regular salary. If any money be collected by the 
District Attorney, he will probably be entitled to a commission on 
other grounds ; but he has no right to claim anything from the 
plaintiff. 


Judgment affirmed. 





Fiemine Nose v. Jesse Netries, 
; . 

Under art. 647 of the Code of Practice, the undivided share of an heir in a succession, 
may be seized and sold under execution. 

It is not necessary that it should be shown that any attempt has been made to seize 
moveables, immoveables, or slaves, before seizing the rights and credits of the debtor. 
The property must be pointed out by the latter, or, under art. 649 of the Code of 
Practice, by allowing the sheriff to execute the writ, without exercising his right of 
pointing out the property to be seized, he will lose it. 

In an action, by the purchaser, at a sale under execution, of the undivided-shares of 
certain heirs in a succession, against the administrator, for paying over the amount 
to the heirs after notice, the defendant cannot set up any irregularity or nullity in the 
original proceeding against the heirs ; the Hex wangys is at his peril, and he will be 
liable over to the purchaser. 


One Brooks, having obtained a judgment against Abraham 
Marler, seized under execution certain property of the latter, 
which was sold on a credit of twelve months, and purchased by 
Marler himself, for the price of which he executed a bond, with 
Meredith Marler as his security. The bond not. being paid at 
maturity, an execution was issued against both the obligors, and 
under it the sheriff seized their undivided shares in the succession 
of their father. The plaintiff became the purchaser of these 
shares, under a sale by the sheriff. Nettles, the administrator of 
the succession, having paid the amount of the shares to the two 
heirs, after notice of plaintiff’s purchase, the latter instituted the 
present suit before the District Court of Caldwell, to render him 
liable for the amount. From a decision of Boyce, J. in favor af 
the defendant, the plaintiff has appealed. $15 
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_ McGuire, for the appellant. The judgment should be reversed, 
and one rendered in favor of the plaintiff. 

Garrett, for the defendant. It has not been shown ‘that the 
twelve months’ bond was legally taken. The seizure was illegal ; 
rights and credits can only be seized after the moveables, im- 
moveables, and slaves of the debtor. The rights seized are not 
described with sufficient certainty. ‘The interests of Abraham 
and Meredith Marler, in the succession of their father, should 
have been sold separately, not together. 

Bu.tarp, J. The plaintiff alleges, that he purchased at a she- 
riff’s sale, the undivided interest, or hereditary portion of two of 
the heirs of James Marler, deceased ; that the defendant, Nettles, 
was the administrator of the estate, and, with a full knowledge of 
the plaintiff’s purchase, paid over to those heirs their portions, 
which were liquidated, on a final partition among the heirs, at 
$240 10 each, whereby he became liable to pay him the amount, 
thus wrongfully paid over after notice. 

The defendant first answers by a general denial ; he avers that 
he has paid to each of the heirs his share, according to the order 
of the court ; that he has nothing in his hands, and that the plain- 
tiff has no right of action against him. He prays that Meredith 
and Abraham Marler, the two heirs in question, may be cited in 
warranty. This prayer was disregarded, but no complaint is 
made on that account. There was a judgment for the —— 
and the plaintiff has appealed. 

The argument, in this court, has turned principally upon the 
question, whether the undivided share of an heir in a succession, 
can be sold, according to the existing law. The Code of 1808, 
under the title of Seizure and Sale, prohibited it. ‘That title 
was wholly omitted in the Code of 1825, and it was ruled by this 
court that it still remained in force. But the act of 1828, re- 
pealing certain articles of the fermer Civil Code, declares, “ that 
all the articles contained in the old Civil Code of this State, &c., 
and all the provisions of the same which are not reprinted in the 
new Civil Code of Louisiana, published under the authority of 
this State, &c., shall be, and the same are hereby repealed, 
except so much of title tenth as is embraced in its third chapter, 
which treats of the Dissolution of Communities or Corporations.” 

~ Vox. Il. 20 
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1 Bullard and Curry’s Digest, 151. 5 Mart. N.S. 702. 6 Ib. 
90. 3 La. 150. : 

The Code of Practice authorizes the seizure of rights and 
credits, and sums of money due in whatsoever right, except for 
alimony or salaries of office. Art. 647. 

It is urged, however, by the counsel for the defendant, that the 
seizure was illegal, inasmuch as rights and credits cannot be seized 
until after moveables, slaves, and immoveables, and that it is not 
shown that any attempt was made to seize other property. To 
this, it appears to us a sufficient answer to say, that whatever 
right the defendant in execution has to point out property, is lost 
if he allows the sheriff to execute the writ without exercising 
the right. Code Prac. art. 649. 

It is further said, that the plaintiff has failed to show that the 
twelve months’ bond, under which his execution was issued, was 
taken legally. ‘This, we think, he was not bound to show in the 
present case, and that the defendant has no capacity to set up such 
a nullity, or others upon which he relies in his argument, such as 
the vague description of the right sold. 

The record shows that the shares of the two heirs were sold, 
and purchased by the plaintiff; that the defendant, who was at 
that time administrator of the father’s estate, proceeded to liqui- 
date it, and paid over to the heirs their respective portions, not- 
withstanding his knowledge of the plaintiff’s purchase. This, 
we think, he did at his peril, especially as it appears to have been 
done voluntarily, and not within the scope of his duties as admin- 
istrator. 

The judgment of the District Court is, therefore, reversed, onl 
it is ordered, that the plaintiff recover of the defendant, four hun- 
dred and eighty dollars and twenty cents, with interest at five per 
cent from judicial demand, and the costs in both courts. 
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Bernargp Hemxen v. Wittiam W. Farmer. 


It is not necessary that a citation should contain the name of the judge of the court 
from which it is issued. Art. 179 of the Code of Practice enumerates all the requi- 
sites of a citatiun. 

Where the record shows that the defendant moved to have a judgment ‘by default set 

"aside, he will not be permitted to urge before the appelfate court, that no such judg- 
ment was obtained. 

It is not required that the grounds upon which a judgment by default was taken, 
should be stated in the record. The absence of any exception, or answer, is, itself, 
evident and sufficient ground. 

Where the record contains the evidence on which a judgment by default was made 
final, it is unnecessary that it should state that it was taken down aty o request of 


either party. 


Appeat from the District Court of Union, Willson, J. 

McGuire, for the plaintiff. 

Copley, for the appellant. 

Martin, J. The defendant and appellant has placed this suit 
before us, on a bill of exceptions and an assignment of errors. 
Fhe defendant moved for a dismissal of the suit, and on the refu- 
sal of the judge below took a bill of exceptions. The bill states : 
First. That the copy of the citation served on him did not contain 
the name of the judge of the court, from which it was issued. 
Second. That it was not a true Copy of the original citation. 

In the copy of the citation the name of the judge was not writ- 
ten at full length, although it was so in the original, E. H. Wilson 
being written in the latter, and E. H. Willinthe former. It does 
not appear to us that the judge erred. The Codd of Practice, art. 
179, contains an enumeration of all that is required to constitute a 
legal citation, and no mention is made therein of the necessity of 
_ its containing the name of the judge of the court from which it is 
issued. As this name, therefore, need not have been inserted in 
the original citation, the omission, or mis-spelling of it in the copy, 
ought not to be fatal. 

The errors assigned are: First, That it does not appear that 
any judgment by default was taken, nor, if taken, on what day. 
Second, That it does not appear that three judicial days elapsed 
between such judgment and the time of its being made final. 
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Third, That the ground on which a judgment by default was ta- 
ken is not stated, nor the evidence upon which it was made final, 
The defendant having moved that the judgment by default taken 
against him should be set aside, on the ground that the citation to 
him was not in due form, cannot be listened to when he urges 
that no judgment by default was taken. 

The law does not require that the grounds upon which a judg- 
ment by default was taken, should be stated in the record. The 
absence of any exception or answer in the record, is itself.a suffis 
cient and evident ground for such a judgment. The record con- — 
tains the evidence on which the judgment by default was made ~ 
final ; but the defendant and appellant’s counsel urges, that as the 
record does not state that the evidence was taken down at the re- 
quest of either party, it must be considered as if it had not been 
taken down. ‘This is certainly a non sequitur. 


Judgment affirmed. 





Montrort WELLs v. Tuomas O. Moore and another, Executors. 


The purchaser of property sold under a fi. fa. on twelve months’ credit, having 
offered defendants’ testator to the sheriff as security for the price, received a blank 
bond from the sheriff to be signed by himself and the testator, and filled up on its 
return The bond was signed, but not returned to the sheriff, till after the death of 
the surety, which happened a few days after he signed the instrament, when it was 
filled up. Held, that the security having been previously approved by the sheriff, 
the contract was complete by the signature of the former. 

In a sale under execution, on a twelve months’ credit, the sheriff is the agent of the 
party for whose benefit the sale is made, in taking bond from a purchaser. He is — 
liable to the former if he accept insufficient, and to the latter if he refuse sufficient 
surety ; and is, therefore, the proper judge of its sufficiency. 





Action against the executors of Richard Winn, before the 
Court of Probates of Rapides, on two bonds executed by one 
Hale, and Winn, as his security, for the price of property sold, 
at twelve months’ credit, under a fi. fa. in favor of the plaintiff. 
General denial, and allegation that the bonds were filled up after 
the death of Winn, and are, consequently, void. 

On the trial, Winn’s signature, and his death on the 5th 
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October, 1840, were admitted. Crumpton, deputy sheriff, tes- 
tified that he handed the bonds to Hale, previously to Winn’s 
death; that the dates and amounts were, perhaps, filled up, 
leaving some blanks ; that they were brought to him, after. Winn’s 
death, signed by the latter, when the remaining blanks were filled 
up. He stated that he was in the habit of handing such bonds 
to parties, with only the dates and amounts filled up, to be exe- 
cuted by them, and subsequently completed on their return to 
him. It was his habit to fill up the date, the title of the suit, the 
amount, and rate of interest, when he delivered the bonds for 
execution, and to fill up the remaining blanks on their return. 
He could not state, with certainty, what had been done in the-case 
of the bonds sued on. He added, that when “ these bonds were 
returned to the office he was under the impression that they were 
not good, in consequence of not having been accepted before 
Winn’s death ; but after conversation with some one, he does not 
recollect who, he determined to take them.” The witness further 
stated, “that it was the understanding, when the bonds were 
given to Hale, that he was to get Winn as the security, and that 
he told Hale, that he would be satisfied with him as such.” 

Hale, the principal obligor, stated, that when the bonds were 
signed by Winn, they were blank as to date, title of suit, amount, 
rate of interest, and description of property; that they were 
returned by him to the sheriff’s office, some time after Winn’s 
death ; that he does not recollect having offered Winn as security, 
when the bonds were handed to him for execution; that they 
were not accepted -by the sheriff until after Winn’s death ; that 
the sheriff objected to accepting them on account of his death; 
and that they were taken by the officer, and filled up after con- - 
sultation. He stated, further, that he explained to Winn the 
nature of the debts for which the bonds were given; and told 
him, as nearly as he could, the amounts in which they were to be 
filled up. He proved that they were signed by Winn a few days 
before his death, which occurred after a sickness of six or seven 
days ; and that they “ were filled up in pursuance of the conversa- 
tion between himself and the deceased.” 

There was a judgment, Waters, J., in favor of the plaintiff, 
from which the executors have appealed. 
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Elgee, for the plaintiff, asked for a confirmation of the judgment. 

Brent and O. N. Ogden, for the appellants. The contracts 
were not complete at the time of Winn’s death, by the acceptance 
of him as security. His signature to the blank bonds, was, at 
most, a power of attorney to Hale, or the sheriff, to fill up the 
bonds, which was vacated by his death. Civ. Code, art. 2996. 

Martin, J. The defendants are appellants from a judgment 
against the estate of their testator, Richard Winn, on two twelve 
months’ bonds executed by him as surety, but retained by his 
principal until after his, the testator’s, death ; and their counsel 
contend, that there is no evidence that he bound himself, nor that 
the bonds were accepted by the sheriff. The record shows that, 
after the sale, the principal named to the sheriff the defendant’s 
testator as his surety ; that the sheriff then gave him two blank 
bonds partially filled up, in order that they might be executed by 
both the principal and surety, which was accordingly done. It 
is urged that judgment was correctly given against the estate, 
Winn having been accepted as surety by the sheriff, and having 
afterwards bound himself, by his signature, to the bonds. 

It is objected, that there was no acceptance of the bonds, and, 
therefore, no completion of the contract of suretyship, during the life 
of the testator ; and that the delivery of the blank bonds, partially 
filled up by the sheriff, was not an acceptance of the surety, who 
ought to have been accepted, not by the sheriff, but by the plaintiff 
in the execution ; that the sheriff, when the bonds were handed to 
him after the testator’s death, at first refused to receive, but after- 
wards took them. 

It appears to us that the court did not err. The acceptance of 
the surety must precede his execution of the bond, for it would. 
be in vain to execute it before the surety was approved. The 
refusal of the sheriff, at first, to take the bonds, when they were pre- 
sented to him after the surety’s death, cannot be considered by 
the court as a circumstance destroying the evidence of his ac- 
ceptance of the surety resulting from his having handed to the 
principal blank bonds, partially filled up, to be executed by the 
testator ; and his retaining the bonds afterwards, and filling them 
up, destroys the presumption which is attempted to be drawn 
from his refusal at first. The sheriff is the agent of the plaintiff 
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_in the execution, in taking the defendant’s bond, and is liable to 
the former if he accepts an insufficient surety, and to the latter if 
he refuses a solvent one ; he is, therefore, the proper judge of the 
sufficiency of the surety, and, consequently, the persomwho is to. 
exercise his judgment on the acceptance of the bond. 


Judgment affirmed. 





Lovis Borpeton v. ANprew C. Kixpatrick. 


One who purchases a note, knowing that the payment will be contested, will hold it. 
subject to any defence to which it would have been subject in the hands of the 


payee. 
On a question of fact, the judgment of the lower court will be affirmed, unless mani-— 


festly erroneous. 


Appeat from the District Court of Rapides, King, J. 

Brent, for the plaintiff. 

Ryan, for the appellant. 

Martin, J. The defendant resists the claim of the plaintiff, as 
endorsee of his promissory note, on the ground of the absence or 
failure of consideration. There was judgment against him, and 
he has appealed. The record shows, that the note was given by 
the defendant to Metts, for the price of a tract of land in the 
Republic of Texas, on the Ist day of May, 1839, payable on 
the first of January following. That, on the 8th of May, 1839, 
the defendant published advertisements into two papers printed in 
the town'of Alexandria, announcing that the note had been obtain- 
ed from him through imposition and fraud, forewarning all persons 
from trading therefor, and announcing his determination not to pay 
it unless compelled by law. One witness deposed, that the note 
was, as he believes, acquired by the plaintiff sometime in the 
month of, June following. The note was for $600, and the plain- 
tiff paid the payee $500 therefor, one-half in cash, and the balance 
a few days after. 

The plaintiff resided in Marksville, pes which is distant 
from Alexandria about thirty miles. The Alexandria papers were. 











ALEXANDRIA, 


Lee v. Darramon and another. 








published weekly, and he was a subscriber to one of them. There 
is some evidence of the defendant having been imposed upon by 
the payee of the note. The counsel for the defendant has urged 
that the court erred. The sum paid by the plaintiff for the note, 
his being a subscriber to one of the papers in which it was adver- 
tised, and his trading for it several weeks after the publication of 
the advertisement, are circumstances which raise a very violent 
presumption that he knew that he was acquiring a note, the pay- 
ment of which would be contested; consequently, though the 
note was transferred to him before maturity, the maker may well 
oppose to him the grounds on which he would be entitled to relief 
in a suit by the payee. As those grounds were known to him, 
they must be available against him. 

The counsel for the plaintiff has, on the other bai contended, 
that he is in possession of the judgment of the inferior judge on 
a mere question of fact, and that the evidence on the principal 
question, to wit, the regularity of the mail between Alexandria 
and Marksville, is greatly contradictory. In such cases this court 
is in the habit of affirming the judgment of the judge a quo, unless 
the evidence greatly preponderate against him. 


Judgment affirmed. 





BensaMin Lee v. James Darramon, and another. 


The provisions of arts. 697 and 698 of the Code of Practice, requiring the sheriff to 
cause the act of sale executed by him for property sold under a fi. fa., to be recorded 
in the office of the clerk of the court from which the writ was issued, were designed 
to give to the sheriff’s deed the authenticity of a notarial act, and to authorize its 
introduction in evidence without further proof of its execution. They do not re- 
peal, nor in any way modify the act of the 24th March, 1810, which declares, sect. 7, 
that no notarial act concerning immoveable property shall have effect against third 

~ persons, until recorded in the office of the parish judge of the parish ift which it is 
situated ; ner that of 26th March, 1813, providing, sect. 1, that sales of land or slaves, 
under executiun, shall, except between the parties, be void, unless so recorded. 

The act of 20th March, 1827, establishing the office of Register of Conveyances for the 
city and parish of New Orleans, was intended only to create a particular office, for 
that city and parish, in which all transfers of immoveable property should be 
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recorded, which, in other parishes, were seqaixed to be recorded in the office of © 
the parish jadge, : 
Where the sheriff's deed for immoveable property vold under afi fa., subject to a pre- 
vious mortgage, has not been recorded in the office of the parish judge of the parish 
in which the property is situated, it will be without effect as to the hypothecary 
creditor, who may seize and sell the same as if in possession of the original debtor. _ 








Appeat from the District Court of Madison, Curry, J. 
Bemiss, for the appellant. 
F.. H. Farrar, for the defendants. £ 
Morpny, J, The plaintiff is appellant from a judgment dis- 
solving an injunction he had obtained to stay the execution of two 

writs of seizure and sale, issued at the instance of the defendants, 

as judgment creditors of one Nicholson Barnes. These writs 

were levied on property in the parish of Madison, which had’ been 

specially mortgaged by Barnes to secure the payment of two pro- 

* missory notes, on which the defendants’ judgments were rendered, 

The principal ground relied on by the plaintiff in injunction, is, that 

he had purchased the premises seized, together with other proper- 

: ty, on the 19th of April, 1841, at a sheriff's sale, made in virtue of 
) previous executions against Barnes, and that being a purchaser 
and third possessor of the land mortgaged to the defendants, the 

latter should have resorted to an hypothecary action, as required 

by article 709 of the Code of Practice, and could not seize it in 

their hands, as if yet belonging to their debtor. To this, the ap- 
pellees have answered, that they were not obliged to treat him as 
a third possessor, because they were without any legal notice of 

the sheriff's sale, which has never been recorded in the par- 

ish judge’s office, and that without such registry it can have no 
force and effect as to third persons. The record shows that the 
sheriff’s sale to Benjamin Lee, has not been recorded in the office 
of the parish judge of Madison; and it is admitted, that since the 
sale, both Barnes and Lee on lived upon and possessed the 



























The act of the 26th of March, 1813, (B. & C.’s Dig. p- 596,) 
provides, sect. 1, “that all sales of lands or slaves made by any 
sheriff, or other officer, by virtue of any execution,” &c., shall be 
recorded in the parish where the land is situated, otherwise they 
shall be “ utterly null and void, — 
Vou. Il. 21 
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between the parties thereto.” The act of the 24th of March, 1810, 
(sect 7, same Dig. p. 596,) provides, “that no notarial act con- 
cerning immoveable property shall have any effect against third 
persons, until the same shall have been recorded in‘ the ‘office of 
the judge of the parish where such immoveable property is situa- 
ted.” We understand that the law of 1827, creating a Register of 
Conveyances for New Orleans, has only established for that city 
and parish a particular office, where all transfers of immoveable 
property or slaves are to be recorded, in the same manner as, in | 
the other parishes of the State, the registry is under the above 
quoted laws, to be made in the offices of the parish judges. Un- 
der these provisions of law this court has held, that, without such 
réxistry, alienations of immoveable property are not binding against 
third.persons. 11 La. 342,490. 15 Ib. 269. But it has been 
strenuously urged by the appellant’s counsel, that, so far as sher- 
iffs’ sales are concerned, a change in the law on this subject has 
been made by articles 697 and 698 of the Code of Practice; and 
we have been referred to a decision in the 10 La. 522, which, it is 
said has so construed them. On examining that case, we find that 
the court have only decided, that the registry in the clerk’s office 
gives to the sheriffs deed all the authenticity of a notarial act, and 
authorizes its being read in evidence without further proof of its 
execution. Such we still believe to be the whole meaning and 
effect of these articles of the Code. We cannot consider them as 
repealing, or modifying in any way the acts above quoted, on the 
subject of the recording required to be made in the offices of the 
parish judges. We are confirmed in this opinion by a subsequent 
law, passed on the 25th of March, 1828, which provides that in 
case of the loss of the original of a sheriff’s sale, a copy from the 
clerk’s office shall be admitted to record in the parish judge’s 
office, and shall have the same effect, in every respect, from the 
time the same was recorded, as if the original itself had been re- 
corded. We are, therefore, of opinion, that the defendants had 
the right of seizing and selling the land mortgaged to them, as if 
no sale had taken place, and that the injunction was properly dis- 
solved. This view of the subject renders it unnecessary to notice 
the. several other matters presented by the record. 


Judgment a sipsnane'@ 
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Joun Smitru Brien v. Bi aus iawires and incanee: nih 


Defendente having obtained a judgment against plaintiff in a Cirevit Court in svother 
State, procured an order of seizure and sale in this. Subsequently to the order of 
seizure, plaintiff obtained an injunction from the Chancellor of the State in which 
the original jndgment was rendered, staying its execution until the further order of 
court. On an application to enjoin the order of seizure and sale: Held, that the in- 
junction should be maintained until the termination of the chancery proceedings on 
the original judgment. 


Aprzat from the District Court of Madison, Curry, J. 

T. N. Peirce, for the appellant. 

Stacy, for the defendants. 

Martin, J. Loftus and Whitehead, having obtained a judg- 
ment against Brien and Young, in one of the Circuit Ovurts 
of the State of Mississippi, procured an order of seizure and sale 
from the judge of the Ninth District of this State, who, on the ap-- 
plication of Brien, granted an injunction to stay the sale. The 
defendants are appellants froma judgment dissolving the injanction. 
The injunction was obtained on a petition sworn to by Brien, al- 
leging, among other grounds on which he sdught relief, that the 
execution of the judgment obtained in the State of Mississippi 
was there enjoined, the plaintiff having appealed to the Court of 
Chancery of that State for relief against the judgment. ‘The de- 
fendants, in their answer to the petition for the injunction, pleaded 
the general issue, but did not expressly deny that the plaintiff had 
obtained an injunction from the Court of Chancery of the State 
of Mississippi, staying all proceedings on the judgment of the 
Circuit Court of that State, on which the order of seizure and 
sale, granted by the judge of the Ninth District, had been issued. 
They aver, on the contrary, that the injunction obtained from the 
Court of Chancery was sued out wrongfully, and with the inten- 
tion of depriving the defendants of the benefit of the a ae 
rendered in their favor by the Circuit Court. 

The counsel for the defendants has urged, that the injanction 
granted by the Court of Chancery of the State of Mississippi, 
being posterior to the order of seizure and sale obtained in this 
State at atime when the defendants had an absolute right thereto, 
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cannot arrest the action of a court of this State in their favor, in 
an action properly instituted.* The court, in our opinion, erred. 
The judgment on which the order of seizure and sale was issued, 
cannot now be carried into execution by the court’ which ren- 
dered it, until the proceedings in the Court of Chancery in the 
State of Mississippi terminate in favor of the original plaintiffs, 
nor can it be now ordered to be executed by us. Should the 
plaintiff obtain relief in the Court of Chancery, he ought to be 
protected in this State. 

It is, therefore, ordered, that the judgment be reversed; that 
the injunction be reinstated, and provisionally maintained until the 
termination of the suit in the Court of Chancery of the State of 
Mississippi. 











Srerven Duncan v. Epwarp Sparrow. 


The act of thirteenth of March, 1827, relative to the protest and notices to drawers” 
and endorsers of bills and notes, does not change the general eommercial law, as to 
the diligence to be used in serving notices of protest ; it merely provides a new mode 
of proof of such diligenee, by authorizing the notary, or other officer, to state in his 
protest, the manner in which the demand was inade of the drawer, acceptor, or pet- 
son by whom such order or bill was drawn or given, and, in a certificate subjoined 
thereto, the manner in which the notices were served or forwarded, and by making a 
certified eopy of such protest and certificate evidence of all the matters therein stated, 
The provisions of this act being in derogation of the general commercial law, the, 
mode of proof which it authorizes will be received as sufficient evidence of notice, 
only, where the formalities it prescribes have been strietly complied with. = 

Where the party to whom notice is to be given does not reside in the town where the 
protest was made, the second section of the act of 1827, requires : first, that the no- 
tice be put into the post-office nearest to the place where the protest was made, 
and secondly, that it be addzessed to the party to be notified, at his domicil or usual, 
place of residence ; and the omission of either will be fatal. 4 

A notice of jrotait adMroeabll t6 a pasty; at the post-olfee'kee witish bitbusleoglile’ 


. y 
— Hyde iy hee 





* The original judgment was rendered by the Circuit Court in Mississippi, 10th June, 
1840; the order of seizure and sale was granted by the District Court in this State, 
on the 11th August following ; ‘nd the injunction toned ty the thatadlior ‘me Mlisie- 
sippi, on the 26th February, 1841. ete 
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letters and the one nearest to his residence, or addressed to him, without indicating 
any particular place, and deposited in such post-office, will not be a sufficient com- 
pliance with section two of the act of 1827. The notice must, in addition, be ad-_ 
dressed to him at his domicil or usual place of residence. 


‘Appeat from the District Court of Concordia, Tenney, er 

- Srmon, J. The defendant is sued as endorser of two promis- 
sory notes, amounting together to $5000, both dated at Vidalia, 
and made payable at the Planters Bank, Natchez. He pleaded 
the general issue ; and the proof of notice to the endorser of the 
dishonor of the notes, having been deemed insufficient by the in- 
ferior tribunal, judgment of nonsuit was rendered against bones 
plaintiff, from which he has appealed. 

The evidence shows, that the notary who made the protest of ced 
notes sued on, directed his notices to the defendant, one of which 
was addressed to him at Natchez, in the form of a letter, which he 
deposited in the post-office there ; and the other was also address- 
ed to him by name, without indicating any particular place, and 
deposited in the post-office at Natchez. It is further admitted, that 
the post-office from which the defendant receives his letters is at 
Natchez, Mississippi, which is the nearest post-office to his resi- 
dence ; and it appears, also, from the evidence, that there is no 
post-office i in the parish of Concordia, and that the defendant re- 
sides in that parish, about three miles from the town of Vidalia. 

F. H. Farrar, for the appellant, contended that the notices were 
sufficient. ‘They were in strict conformity to the true sense and 
meaning of the law. Citing Bank of Columbia v. Lowrence, 1 
Peters, 478. Walker’s Miss. Rep. 526. 1 iain SEY: 15 
La. 38,51. 16 Ib. 282, 308, 

‘Sparrow and Elgee, contra. Previous to the act of 1827, this 
court had repeatedly decided that post-offices were not 
places of deposit for notices of protest. Clay v.. Oakey, 5 Mart! 
N. 8.137. Ib. N.S, 158,360. Louisiana Bank v. Rowel et 
6 Ib. N.S. 506. Pritchard v. Scott, 7 Ib. N. 8: 491.0 In» 
the case of Porter et al. v. Bayle et al. 7 La. 170, the defendant 
resided in the faubowrg Livaudais, and notice was given by de- 
positing the letter for him in the post-office in New Orleans, ad- | 
dressed to him in that city. The court declared this, “per se, . 
clearly insufficient to prove due notice, whatever may-have been 
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the domicil of the endorser,” because, if he resided within-the city, 
of New Orleans personal notice was necessary; if beyond the 
city, it should have been addressed to him at his domicil.or usual 

place of residence. Some recent decisions, which may appear at 

first to be in opposition to the previous decisions of the court, will 

be found, on examination, not to be so. In the case of the .Bank 

of Louisiana v. Watson, 15 La. 38, the notice was “deposited inthe 

post-office i in the town of Baton Rouge, directed to the defendant 

inthe parish.” In Harrison v. Bowen, 16 La. 282, cited by. the. 

counsel for the appellant, the decision was against. the defendant,, 

because he had agreed to receive notice. In Brent v.. Cheevers, 

Ib. 23, the court declared the notice insufficient, “as it was not di- 
rected to the defendant at his domicil or usual place of residence,. 
five miles from which there was another post-office.” If the. act 

of 1827 made any change in the commercial law in regard to post- 

offices as places of deposit for notices, it was on the condition that 

the notices “‘ should be addressed to the endorser at his domicil or 

usual place of residence.” 

Simon, J. The second section of the act of the thirteenth of 
March, 1827, which is relied on as properly applicable to the pre- 
sent»case, as this court had occasion to say in the case of Pres- 
ton v. Daysson, et al. 7 La. 11, does not change the usage. of com- 
mercial law in relation to the diligence to be used in serving no- 
tices of protest, but merely provides a new mode of proof of such 
diligence. It is provided in the second section, that ‘‘ whenever 
such endorsers shall not reside in the town or city where protest 
shall be made, then, and in such case, it shall be the duty of the 
notary to put into the nearest post-office where such protest is 
made, a notice thereof to such endorsers, addressed to them at 
their domicil or usual place of residence.” This statute, there- 
fore, seems to require two formalities : first, that the notice should 
be put into the nearest post-office where the protest is made ; and 
secondly, that such notice should be addressed to the endorser at 
his domicil or usual place of residence. Now, under the first 
section of the same act, the certificate of the notary that these for-' 
malities were complied with, by showing the manner in which they: 
were fulfilled or executed, ought to be considered as sufficient evi 
dence of all the matter therein stated ; but, as this law is one of: 




















ie | 
those.which it has pleased the legislature to enact in derogation of 
the general commercial law, we are by no means satisfied that its 
requisites should not be strictly observed, or that the mode-of 
proof, which it provides for, should be received or resorted to.as: 
sufficient evidence of notice, unless the requisites or formalities: 
therein prescribed are shown to have been strictly complied with: 

“With this view of the effect, construction, and application of the: 
law of the thirteenth of March, 1827, relied on by the plaintiff’s: 
counsel, we agree with the judge a quo that the notary’s having fail-; 
ed to address his notices to the defendant at his domicil or usual. 
place of residence, is a fatal objection to taking the facts by him 
stated in his testimony as a sufficient compliance with the requix 
sites of the said law, or as satisfactory proof that due notice: was: 
given to the endorser. 





Same Case—App.icaTion ror A RE-HEARING. = 

rind 

In an action in this State against the endorser of a note, dated at a place in this State” 
in the parish in which the endorser resides, payable in another State, the presump-. 
tion will be, until the contrary is shown, that the note was endorsed at the place of 
its execution ; and the obligation will be governed by the /ex loci contractus. 
Notice of protest to an endorser, put into the post-office at the place where the note 
was payable and at which he was in the habit of receiving his letters, addressed’ to 
‘him there, is insufficient by the law of Mississippi. Otherwise, in this State, since: 
“the act of thirteenth of March, 1827. I aces 


Sante, J... The plaintiff and appellant has prayed. for a re-. 
hearing, on the grounds: First, That the statute of 1827 does not, 
apply, because the notes sued on.were not made payable in this, 
State, but in the State of Mississippi, and there is no proof that. 
they were executed in the State of Louisiana. Secondly, That. 
the lew mercatoria prevailing in all the States of the Union, ought; 
to. govern the present case ; and if so, that this court cannot hesi-. 
tate to decide that, under the peculiar circumstances. which it pre-. 
sents, the party was dispensed from the necessity — 
service, and.that the defendant was legally notified. a3 lin le aua@ad 
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I. It is true that the notes sucd on were made payable in the. 
State of Mississippi; but they are dated at Vidalia, and this cir- 
cumstance alone is sufficient to show that they were executed in- 
the parish of Concordia, within the limits of the State of Louisi- 
ana. ‘The defendant resides in that parish, and until the contrary 
be shown, we may fairly presume that he endorsed them in the 
place where they were executed. If so, it is clear that his obli- 
gation must be governed by the Jex loci contractus, and not by 
the lex loci solutionis, and that his liability should be. tested ac- 
cording to the provisions of our laws. 

II. But even supposing the plaintiff right in his position, that 
the lex mercatoria ought to govern the liability of the defendant 
in this case, we are unable to see how it could avail him. It is 
shown by the evidence that the defendant resides about three 
miles from the town where the notes were made payable, and that 
the notices ‘were put into the post office at that place, addressed to 
him ; and it is also shown that the defendant was in the habit of 
sicsiving his letters at that post office. We can hardly distin- 
guish this case from that of Glenn v. Thistle, 1 Robinson, 572, i in 
which this court held, that the doctrine established by the Supreme - 
Court of Mississippi in the case of Patrick v. Beazely, (also 
strongly analogous to the present one,) appeared consonant to the 
commercial law, as recognized in several States ; and that, regard- 
ing it as evidence of what the law is in the State of Mississippi, 
the notice of protest, then under consideration, was insufficient. 
This case does not, in our opinion, present any circumstahce 
which should take it out of the general rule recognized in the. 
case above cited, under a proper application of the commercial 
law. ‘The re-hearing applied for is, therefore, refused. | 


Judgment affirmed. 
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A certificate by the clerk, that the record “contains all the evidence upon which the 
judgment appealed from was rendered,” is insufficient. 

Where the appellee has answered to the merits, and the record is so defective that 
the case cannot be examined, and justice requires that it should be tried de novo, 
the judgment of the lower court will be reversed, and the case remanded. =” 

Wiere the evidence has not been taken in writing, it is the duty of ‘the appellant to re+ 
quire the adverse party to join him in drawing upa statement of the facts, or, incase 
of disagreement, or refusal by the other party, to apply to the court to make such a 
statement, in order that the clerk may prepare a complete record of the case. — 


Appxat from the District Court of Madison, Tenney, J. 

F. H. Farrar, for the appellants. 

T. N. Peirce, for the defendant. _ 

Simon, J. This case comes up in a very imperfect and income 
plete state. The record contains no statement of facts, and the 
certificate of the clerk that the transcript contains all the evidence 
upon which the judgment appealed from was rendered, is so in- 
sufficient, that this alone would perhaps entitle the appellee toa 
dismissal of the appeal, if he had chosen to move for it. 

But the defendant, who is the appellee, filed his answer to the 
merits, and prayed that the judgment might be amended, and 
given for a less amount. This would, perhaps, preclude him 
from moving for a dismissal of the appeal. 
~ On the other hand, an attentive examination of the record has 
convinced us that the case is not in a situation to be tried on. its 
merits. The record shows, on its face, that all the evidence ad- 
duced on the trial has not been brought up; and a bill of excep- 
tions found in the transcript, shows that other evidence was ad-- 
duced, which has not been copied in the record. 

Under such circumstances, we think that, without inquiring 
from whose fault the record comes up in so defective a form, this 
ecb a case which justice strongly requires should be tried de 

: and, for this purpose, we are compelled to annul the judg- 
“a of the court below, the correctness of which it is impossible 
for us to examine. 

We think proper to remark, however, that had the appellee 
Vou, II. 22 
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moved for a dismissal of the appeal, before filing his answer to the 
merits, we should have thought it our duty to dismiss it, as the 
appellants have not shown themselves disposed to have the record 
corrected and completed by obtaining a writ of certiorari, under the 
provisions of the act of 1839, and as the imperfect state of the 
record must in some measure have proceeded from their neglect, 
It was their duty to attend to the clerk’s making a correct tran- 
script of the evidence, by getting the defendant to join in making 
out a statement of facts, or, on his refusal, by making application 
to the judge a quo for that purpose. Code of Prac. art. 603. 

It is, therefore, ordered, that the judgment of the District Court 
be reversed, and that this case be remanded to the court below 
for a new trial according to law; the appellee paying the costs of 
this appeal. 
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Appgat from the District Court of Madison, Tenney, J. 

Suwon, J. This case is, in its nature, similar to the one just 
disposed of between the same parties, and although the evidence 
is not so incomplete as in the preceding case, and appears to have 
been mostly, if not entirely, copied into the record, yet the certi- 
ficate of the clerk, which is in the same words as in the other 
case, does not satisfy us that the transcript contains all the evi- 
dence adduced by the parties, and that we could do justice to 
their respective pretensions, if we were to try the case on its 
merits. In justice also to the judge, into the correctness of whose 
judgment we are called upon to inquire, we think that we ought 
not to investigate the case, if, on the examination of the record, we 
find that the whole evidence upon which it was tried is not be- 
fore us. 

This case must, therefore, have the same fate as the other; and 
in order to have it tried de novo, we are constrained to annul the 


judgment appealed from. 
It is, therefore, ordered, that the judgment of the District Court 
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be annulled and reversed, and that this case be remanded to the 
court below for a new trial according to law; the appellee paying 
the costs of this appeal. 

F. H. Farrar, for the appellants. 

T. N. Peirce, for the defendant. 
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Where the meaning of an instrument is uncertain, the record of another suit, by a 
different plaintiff, but to which the defendant was a party, will be admissible in evi- 
dence to show, by the acts and declarations of the latter, what his understanding 
of the instrument was. The present plaintiffs, not having been parties to the suit, 
cannot avail themselves of the statements in the pleadings as judicial admissions, 
absolutely conclusive of the rights of the defendant. They must be considered sim- 
ply as other declarations. 

Surveyors’ plats, made under the order of court, in a suit to which defendant, against 
whom they are offered, was a party, though the plaintiff was not, are admissible in 
evidence as circumstances, so far as they show acts of the defendant. 

Where the intention of the parties to a contract is doubtful, under art. 1951 of the 
Civ. Code, the court will inquire into the whole conduct of the parties in relation 
thereto. 

The statements of witnesses taken down in a suit, by a different plaintiff, but to which 
the defendant was a party, cannot, as a general rule, be received in evidence against 
the latter. Aliter, where the testimony of a witness so taken down is offered to 
discredit the evidence subsequently given by him; or where the declarations of a 
deceased surveyor are offered to explain his operations. 

Parish Surveyors are regularly appointed officers known to the law, and when dead, 

_ their declarations, taken in other suits, may be used, when necessary, as evidence to 

explain their acts. So plats made by a Parish Surveyor under orders of court, in 

~ @ suit to which defendant was a party, are admissible after the decease of the for 
mer, to prove the declarations of the defendant made at the time of the survey. 

The record of another suit, when offered to support a plea of res judicata, is admis- 
sible to show what the parties claimed, and what was decided in such suit. So the 
record of another suit, to which the plaintiffs were parties, though joined with others 
and in a different capacity, is admissible against them, when offered by the defend- 


~ ants, who were plaintiffs in that case ; the latter are entitled to the full bepefit of - 


. any decision made on the rights of the parties, and to show that the plaintiffs have 
compromised any of their rights by that suit. 
The official acts and certificates of Parish Surveyors are entitled to fall faith and ere- 
dit, in all of the courts of this State. 
The procés-verbal of a survey made by a Parish Surveyor, is legal evidence of the acts 
_ which it recites, as that notice was given, that the parties attended, é&e. 
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In the interpretation of contracts, the intention of the parties is to be ascertained, 
and effeet given to it, and to all the clauses of the contract. No construction is to 
be given which will render important expressions useless. The intention must be 
determined by the words of the contract, if possible ; but where the intention is 
doubtful, the interest of the parties, or other contracts, may be referred to. Where 
a clause is susceptible of two interpretations, it must be understood in that sense 
in which it will have some effect. So, the manner in which it has been executed, 
or acted under, by both parties or by one, with the express or implied assent of the 
other, also furnishes a rule of interpretation. Finally, in doubtful cases, the con- 
struction must be against the party who has contracted the obligation. 

The vendor of a tract of land is bound to put the purchaser in possession ; and where 
he sells at different times by separate portions, without bouxdaries, to different per- 
sons, the first purchaser must be satisfied ~before a second can obtain any portion 


of his. 
In all surveys, courses and distances must yield to natural and ascertained objects, 


Appgat from the District Court of Rapides, Waters, J., pre- 
siding. 

Garuanp, J. The petitioners represent themselves to be the 
owners of a tract of land containing six hundred arpens, more or 
less, on the left bank of the bayou Beeuf, adjoining Dent’s estate 
below, and bounded above by the defendants’. They aver that 
the upper limit of their land-is at the first turn of the bayou be- 
low the main Biloxi village, where the lower limit of the land of 
the defendants commences. They allege that the defendants 
were informed, and well knew of their rights, particularly from a 
survey made in their presence, but have, notwithstanding, taken 
possession of a part of their land on the bayou and on the back 
line, without any title, and that they refuse to surrender it. The 
plaintiffs state that they derive their title to the land, from a pur- 
chase made at the probate sale of the estate of Samuel Levi 
Wells, in the year 1829. é 

The petitioners further allege, that after the survey was made 
of the land in controversy, the defendants promised and agreed to 
surrender the same, but have since refused to comply with -their 
agreement, and continue to hold possession. They pray for a judg- 
nient for the land, and for $2000 damages for its illegal detention.” 

The defendants answer, after a general denial, that Samuel 
L. Wells, the ancestor of the plaintiffs, owned twenty-five arpens 
front, by a depth of forty, on the left bank of the bayou Beeuf, 
bounded above by lands owned by George Mathews, which land 
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Saml. L. Wells sold to L. B. Compton, one of the dotsaesi 
from whom the other obtained title, and that the land thus sold 
was to include the Biloxi village. They deny that they are in 
possession of any land owned by the plaintiffs, and aver that, on 
the contrary, the plaintiffs are in possession of the lower part of the 
tract sold by their ancestor to L. B. Compton ; and they now claim, 

- in reconvention, the portion of land within their limits, defined by 
a line commencing at the lower line of Mathews’ estate, and run- 
ning down twenty-five arpens. They pray that they may be 
quieted in their title to said twenty-five arpens front, and may're- 
cover $5000 damages from the plaintiffs for their wrongful deten- 
tion of the land. 

Several years after the commencement of this suit, the plebe 
tiffs amended their petition, claiming damages of the defendants 
to the amount of $10,000, to which the latter responded, that; 
they have possessed in good faith, and if made responsible for 
rent or damages, that they are entitled to be paid for clears 
ing the land, and for improvements put on it, worth $5000, which 
they claim in reconvention. They also present a plea of res’ ” 
dicata. 

An agreement was entered into, by which the depositions of se« 
veral witnesses, previously taken in other suits, were to be used 
as evidence in this, if admissible under the allegations, waiving 
all objections to the form of taking them. 

The cause was continued from term to term for about ten years, 
several times upon the affidavits of the defendants or their coun- 
sel, and, at other times, without cause being shown. ‘Some of the 
statements, in one or more of these affidavits, it will be necessary 
to notice hereafter. 4 

On the trial, it was shown that Samuel L. Wells was the 
proprietor of a partof the Indian claims on the bayou Beuf, 
purchased by Miller and Fulton, the history of which is 
given in the cases‘of Compton v. Mathews and Wells’ Heirs:-v« 
Compton, (3 La. 128, 164,) and in some other cases. 8. L. 
Wells claimed to be the owner of sixty-five arpens front, and, be- 





fore the claim was acted on by the land officers of the United . 


- States and Congress, he claimed a depth of eighty arpens, on each 
side of the bayou ; but his claims were finally confirmed for only’ 
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forty arpens in depth on each side. A probate sale of a portion 
of this tract of land, was exhibited, showing that the plaintiffs had 
become the purchasers of six hundred superficial arpens, more or 
less. If there was more, they were to pay for the excess, at the 
rate of $12 50 per superficial arpent ; if less, there was to bea 
deduction of price at the same rate. The plaintiffs, therefore, 
purchased whatever quantity of land might be found in the tract: . 
It was further shown that, in the year 1808, Saml. Levi Wells 
agreed to sell “all his right, title, and interest” in and to fifteen 
hundred superficial arpens of the Indian lands to Leonard B. 
Compton, at the rate of two dollars the superficial arpent, pay- 
able in one, two, and three years, without interest. Five hundred 
arpens were to be on the west side of the bayou, and about these 
there is no controversy. The thousand arpens were to be laid off 
as follows: “The lower line to commence on the east side of the 
bayou Beeuf, and at the first turn in the said bayou below the main 
Biloxi village, and to run twenty-five arpens, one hundred and 
eighty feet to the arpent, measure of Paris, up the said bayou, 
parallel with the base line of the whole tract of the Indian claim, 
as it was run by Frederick Walther; a line then to start at the 
upper end of the twenty-five arpens line as above, and to run at 
right angles with the course thereof, till it strike the said bayou, 
and then meandering with the said bayou to the beginning. And 
if there should not be one thousand arpens of land within the 
lines above mentioned, whatever may be wanting of said one 
thousand arpens, to be laid off on the back of the first line, in 
parallel lines, and the course of the’ line running at right angles 
to the first, to be continued.” The tract of five hundred arpens 
was to be laid off with a front of twelve and a half arpens, with 
forty in depth. Samuel Levi Wells ‘“‘engages with the said 
Leonard Compton, his heirs, &c., that in case the consideration 
money, or any part thereof should be paid, and after such pay- 
ment being made, the claim of him, the said Wells, to the said 
land, on the final decision thereon be condemned and rejected, 
that then, in such case, the sum or sums so received by said 
. Wells, his heirs, &c., shall be refunded or repaid to said Comp- 
ton, his heirs, &c., without interest.” It is further stipulated, - 
in case the claim should not be confirmed, that Wells is not to be 
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liable for any improvements which Compton may put on the land, 


At the date of this sale, the defendants were living together on 
the land, and had their buildings on, or very near to the site of the 
Biloxi village, which was a well known place. The defendant 
John Compton, who afterwards purchased half of Leonard’s inter- 

est, and, since the commencement of this suit the other half, has 
ever since occupied the place. From the Biloxi village, the bayou 
runs in a nearly straight course for a considerable distance, bear- 


ing, a little to the left as represented by the survey ; it then changes - 


its course and curves gradually, until it forms a figure nearly re- 
sembling a horse shoe, the points or heels drawn close together, 
At the point where the bayou begins to deviate from its nearly 
straight course, and forms the upper part of the curve, is an elm 
tree, which has become celebrated from this controversy; and the 
public road from Alexandria strikes the bayou at nearly the same 
point. 

About the year 1810, Philip*B. Compton, a brother of the de. 
fendants, settled on the bayou about the apex of the curve, where 
he built a house, and cleared and cultivated the land for some dis- 
tance above and below him. He remained at that place, until 
about the year 1820, when he moved into another house near the 
elm tree, where he lived for several years. The defendants con: 
tend that Philip B. Compton settled there with their 
and held under them. ‘The plaintiffs say that he was an intruder, 
or was there by permission of Samuel Levi Wells. That P. B. 
Compton was there during the lifetime of Samuel Levi Wells, 
and.with his knowledge, there is no doubt. It is also very clear 
that Wells was very intimate and friendly with him, and with the 
defendants, up to the time of his death in 1815, and particularly 
with L. B. Compton, to whom he sold the land ; and it is also evi- 
dent, that no act of sale was made by the defendants to Philip B. 
Compton until 1825, some short time after which he re-coONe eS 
to them. : 

» The evidence leaves it doubtful whether a line was ever estab- 
lished, with the consent of S. L. Wells, below the improvements of 
P. B: Compton. Tihat there is a line there, represented on the: 
by the line 4 H, is certain, and that it was an old line in 1841... 
commences at the lower part of the curve, and runs: a 
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the other lines. In the procés-verbal of a plat made under the or- 
der of the court in this case, dated in February, 1842, McCrum- 
men, the surveyor, says, it was laid off “some few years since.” In 
the procés-verbal of another plat made by McCrummen, the same 
line is represented ; and he says that, at the request of Samuel L.. 
Wells, he had laid off the whole tract of sixty-five arpens front, 
only with a view to ascertain where the lower line would cross the 
bayou, and “ where the several intruders on the Jand were situat- 
ed on the bayou. Such part of the lines as are dotted on the plat 
were not marked in the woods.” ‘This line is not a dotted one, 
but the plat has no date, and it is shown by the record, that Sam- 
uel L. Wells had a son of the same name. Whether this plat was 
made at the request of the father or son, does not appear ; but it is 
certain that the former died in 1615, and the law creating the of- 
fice of Parish Surveyor was not passed until March, 1818. But if 
Samuel L. Wells, the vendor of Compton, did put him in posses- 
sion by such a survey, there is no accounting, on fair principles, 
for the suit instituted by Leonard B. Compton against Mathews in 
1820, as the line of the latter is on this plat exactly as he contend- 
ed it should run, and as Compton said it should not. The best 
construction, therefore, which we can put on it, is, that the plat 
was made at the request of Samuel L. Wells, the younger, and 
does not, therefore, bind the plaintiffs. Alex. Compton, a witness 
for the defendants, says in his deposition, that he does not know 
that Samuel L. Wells ever caused this line to be run or marked, 
but that he recollects that in the year 1813, Wells visited the de- 
fendants soon after the line was run, and, in company with them 
and witness, examined the line and marks or posts, when some 
conversation took place between the parties about the line. That 
Wells made no objection, but appeared to be satisfied, and so ex- 
pressed himself. It is shown that this witness, at the time of giv- 
ing his deposition, was in Texas, a fugitive from justice ; and fur- 
ther, it is clear, that if he told the truth in this instance, he testified 
~falsely in the case of Compton v. Mathews, which case was tried 
ten or eleven years ago. His testimony in that case was taken 
down in writing, and has been offered in this, and cannot be recon- 
ciled with his-present statements. The statement of the Survey- 
or, in his procés-verbal, does not, therefore fix the period when 
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. this line was run, and we do not think Alexander Compton a 
credible witness ; so that all the testimony proves is, that the line. 
is there, and that Philip B. Compton’s improvements extended 
down towards it, below the elm tree. 

In the year 1820, Leonard B. Compton, in whom the title to the 
land purchased from Samuel Levi Wells was then vested, com- 
menced a suit in the District Court against the late Judge Mathews, 
alleging himself to be the owner of the tract of land described in 
the deed from Wells tohim. In his petition he describes the land 
almost in the words of the deed, and says that he has had it surveyed 
by McCrummen “ according to the above description, a plat of 
which) is herewith filed, and ready to be exhibited on the trial of this 
suit.” This plat was withdrawn from the record of the suit of Comp- 
ton v. Mathews, by the attorney of the former, after its decision, but 
subsequently to the commencement of this suit. A duplicate of 
it has, however, been offered in evidence, and it shows that the 
defendants then claimed that the point of beginning should be at 
the elm tree, on the upper curve of the first turn or bend ; and the 
plats of survey filed in that suit, and the case itself, show that the 
defendants persisted that it was the true point of beginning, until 
the case was finally decided in favor of Mathews. 3 La. 128. 

It is also shown that, at the time of the sale from S. L. Wells 
to L. B. Compton in 1808, the Indian claims were not recogniz- 
ed by Congress or by the Land Commissioners. There had been 
a partition of the land between Clark, Fulton, Wells, and Miller, the 
co-proprietors, on a map which had been made by F. Walther, but 
as the country was covered, at the time of the partition in 1803 or 
1804, by a heavy forest and stiff cane-brake,-no dividing lines 
seem to have been traced, and it was in that condition when the 
sale from Levi Wells to L. B. Compton was made. 

These are the material facts of the case. Some others of mi- 
nor consequence we shall touch upon, in connection with the dif- 
ferent points that will arise. Upon these facts, and the law, as 
the judge below, after a laborious examination, understood it, a 
judgment was given in favor of the defendants, and, upon their de- 

“mand in reconvention, against the plaintiffs, for the land in their 
possession down to the line marked on the plat of the suryeyor 
Phelps, 4, H; from which judgment the plaintiffs have appealed. 
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Elgee, and Dunbar, for the appellants. The language of the 





‘. deed is unambiguous. No doubt was ever entertained by the de- 


fendants as to the proper point of beginning the line, until after 
the decision in the case of Compton v. Mathews, 3 La. 128. In 
construing any agreement, the great object must be to ascertain 
the intention of the parties, at the time of the contract. Civ. Code, 
art. 1940. 12 La. 546. The rule ‘that obscure or ambiguous 
clauses are to be construed against the vendor, is one of extreme 
severity, and to be resorted to only when all other modes of inter- 
pretation have failed. 3 Toullier, (Bruss. ed.) p. 447-8, Nos. 318- 
325. The acts and declarations of the defendants, furnish con- 
clusive proof as to the correct point of departure. Civ. Code, art. 
1951. In the case of Compton v. Mathews, we find the defen- 
dants, as far back as 1820, fixing the point of commencement at 
the elm tree. Their instructions to McCrummen, the surveyor, 
were to the same effect. The action against Mathews could only 
have been maintained, on the allegation that the elm formed the 
correct point of departure. As to the admissibility of the record 
of the case of Compton v. Mathews, see 2 Starkie Ev. 17, 22-24. 
2 Phillips, Cow. & Hill’s ed., 201, 205, 206, 207, 212, 213, and 
the authorities there cited. As tothe admissibility of the declara- 
tions of deceased surveyors, see 1 Starkie Ev. 25-29. 2 Phil. 
Ev., Cowen & Hill’s ed. ,628-639. 6 Peters, 341. 7 Cranch, 296. 
Peters’ C. C. R. 496. As to depositions taken in a former suit 
to which one of the present parties was a party, see Chitty’s 


' Eq. Dig. 991. The real intention of the parties, in 1808, was, 


that the defendants should take a fair proportion of back and front 
land for their thousand arpens. Parties cannot be permitted to 
deny in one suit, what they have alleged in another. Coke’s In- 
slit. 352. 10 Mass. 155. 2 Phil. Ev., Cow. & Hill’s ed., 201, et seq. 

The plaintiffs do not claim as heirs of S. L. Wells. The defen- 
dants must resort to an action of warranty against the heirs, for 
any deficiency in the land purchased by them. The rule, that the 
firs, purchaser shall take the whole of his portion, and the second, 
only what remains, does not apply to a case like the present, where 
the sale was by specific metes and bounds, and a part of those 
bounds natural ones. 4 Wash. C. C. R. 415. Admitting that 
the language of an instrument is to be most strongly construed 
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against the vendor, the utmost latitude to which the rule could be 
extended would be, to consider it, in case of doubt, as to a natural 
object, as giving to the vendee the right of selection. In this case 
the defendants have made their selection, by adopting, in their 
suit against Mathews, the elm as the true point of beginning. 
When such a selection has been once made, it is binding. ‘There 
has been no mistake in the boundaries, on the part of the defen- 
dants ; and such mistakes can only be corrected, when manifest. 
The purchase made by the plaintiffs at the probate sale of their 
father, S. L. Wells, was in 1829, many years after the institution 
of the suit of Compton v. Mathews, in which the defendants con- 
tended that the elm was the proper boundary of their land. The 
plaintiffs may have been influenced by this circumstance, in mak- 
ing their purchase ; and the defendants are estopped from gain- 
saying their own allegations in that suit. 2 Phil. Ev., Cowen & 
Hill’s ed., 200, 205-7, et seq. 

O. N. Ogden and T. H. Lewis, for the defendants. Under 
the deed from Saml. L. Wells to L. B. Compton, the defendants 
are entitled: first, to a front of twenty-five arpens, in a line 
parallel with Walther’s base ; secondly, to the quantity of one 
thousand arpens on the east side of bayou Beeuf, within the Mil- 
ler and Fulton grant. These points being settled, to wit, the ex- 
tent of front, and the quantity, there can be no difficulty in fixing 
the proper place of beginning. According to the deed, we must 
begin at the first turn in the bayou below the main Biloxi village. 
This expression, which, by itself, would be indeterminate, is ren- 
dered sufficiently clear by the context. ‘Taken in connection with 
the two controlling expressions before noticed, it can only mean 
such a point, within the turn, as will give the front and quantity 
mentioned. This court has already decided in the case of Comp- 
ton v. Mathews, 3 La. 128, that any part of the turn will satisfy 
this condition of the title ; and such a construction must be adopt- 
ed ut res magis valeat quam pereat. Code of 1808, 270. Civ. 
Code, arts. 1943, 1946. Comyn on Contracts, 23,24. As the 
plaintiffs claim to run the line, starting from the elm, the defendants 
will have but fifteen and a half arpens front, and cannot obtain the 
quantity to which they are entitled. It has been urged that this was 
a sale per aversionem, and that the description of the boundaries 
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must control the other expressions of the deed. But the lower 
boundary has been shown to be indefinite, and we contend that 
that the upper boundary is exactly twenty-five arpens from the 
point, within the curve, at which the lower one is fixed; and this 
is the very question, which the court is now trying. ‘The case of 
Compton v. Mathews, the record of which has been offered in evi- 
dence, is res inter alios acta. The plaintiffs in this action, were 
not parties or privies to that; and though it should be shown that 
the defendants were, the record could not be received for want of 
mutuality. 1 Starkie Ev. 221, 266,267. @ Munford’s Rep. 402, 
403. 2 Cond. Rep.496. 3 Ib. 465. Gill & John. 34-5. One — 
of the present plaintiffs was a witness in that case, for which reason 
the record should be excluded. 1 Stark. 221. Another ground for 
its exclusion, is, that the suit did not involve the question to be 
determined in this. 1 Stark. 324. The testimony of McCrum- 
men is inadmissible. The boundary in dispute is not an ancient 
one, and hearsay evidence cannot, under such circumstances, be 
received. ! Stark. 33-4. 7 Cranch, 293. 10 Peters, 434, et 
seq. But, if admissible, it would not be conclusive. It tends to 
prove an error in fact on the part of the defendants; and a loca- 
tion made in error is not binding. 3 Mart. N.S. 11. 6 Ib. N.S. 
701. 2La.499. 12 Ib. 544. Even a judicial admission may 
be revoked, in case of an error in fact. Code of 1808, 314. Civ. 
Code, art. 270. 1 Whites’ New Recop. 292. 

Both parties claiming under S. L. Wells, the defendants’ pur- 
chase, being the earliest, must be first satisfied. Civ. Code, art. 
843. 9 Mart. 81. 6 Mart. N.S. 700, et seg. The deed from 
Wells to L. B. Compton, must be so construed as to give effect 
to all its clauses. Civ. Code, arts. 1940, 1941, 1943, 1946, 1950. 
12 La. 546. If there be any ambiguity, it must be construed 
most favorably to the vendee. Civ. Code, arts. 1952, 2449. 
Plaintiffs being purchasers from Wells, have no greater rights than 
he had. The vendor is bound to deliver the whole extent of the 
premises sold, in the exact form stipulated. Civ. Code, arts. 2467, 
2468. Pothier, Vente, 47,48. Admitting the surveys relied on 
by the plaintiffs to be legal evidence, if not in conformity to the 
titles they can neither give, nor take away any thing. 3 Mart. N. 
8S. 12-16. 6 Ib. N.S. 701-2. 2 La 502. 12 Ib. 545. 
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Gartanp, J.* Jn this court, in addition to the able opinion of 
the judge, we have had the benefit of an argument distinguished for 
its’ ability, and of the counsel of one of our associates, who was not 
present when the cause was tried. 

The first question by which we are met, is a plea of res judicata. 
It appears that in the year 1830, the plaintiffs, with their- three 
cé-heirs in the succession of Samuel Levi Wells, instituted a 
petitory action against the defendants, in which they claimed of 
them fifteen hundred arpens of land—five hundred arpens on 
the west side of the bayou Beeuf, and one thousand arpens on 
the east side, situated at the Biloxi village, bounded above by the 
plantation of Judge Mathews. They claimed, by inheritance 
from their father, his rights derived from the Indians, through 
Miller and Fulton. In answer to that action, the defendants set 
up as their title, the same deed of conveyance now presented, in 
which there is a clause that the legal title to the land is to remain 
in Samuel Levi Wells until Leonard B. Compton shall have paid 
the price ; and as there was no record evidence of his having paid 
it, the plaintiffs hoped to recover, supposing that he had not done 
so, or could not prove it, if he had. The case turned on that 
question entirely, as an inspection of the record, and the decision 
of this court, in 3 La. 164, will show. The plaintiffs failed-in 
that suit, but it will be seen that the matters now in Controversy 
were not involved in it. ‘There was no question of boundary, nor 
was it the purpose of the parties to fix the point of commence- 
ment under the deed. ‘The judgment says, that the plaintiffs shall 
take nothing by their suit, and quiets the defendants in their pos- 
session and title to the land claimed. But the question where 

‘that land is, was not in any manner touched or decided. The 
judgment gives no more than the deed gave. Besides this, the 
parties are not claiming in the same capacity, nor by virtue of the 
same right. This suit is in effect an action of bornage. The 
plaintiffs do not dispute the validity of the defendants’ title, so far 
as it goes, but allege that they have got possession beyond the 
true boundary. The case does not come within the meaning of 





* Butcarp, J. having been of coutisel in this case; did not sit on its trial. 
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article 2265 of the Code, and the settled doctrines of this court. 
7 Mart. N.S. 430. 5 La. 474. 19 La. 318. 

A number of bills of exception were taken on the trial to the 
opinions of the judge admitting or rejecting testimony, which we 
will proceed to notice. © 

The first was taken by the plaintiffs to the opinion of the court 
rejecting as evidence, the record and depositions in the case of 
Leonard B. Compton v. George Mathews. They offered them to 
prove, first, that that suit and the present are substantially the same, 
viz. to fix the boundaries of the tract of land sold by Samuel L. 
Wells to L. B. Compton, now in controversy ; secondly, to show 
that L. B. Compton claimed that the elm tree in the first turn of the 
bayou below the Biloxi village, was the proper point of beginning, 
from whence to survey the land claimed by him at that time. 
But the court rejected all ‘the evidence, except the record to 
prove rem ipsam, and the testimony of Kenneth McCrummen as 
hearsay evidence, and the plats reterred to in his evidence.” The 
grounds of objection are stated by the judge in a very long opinion. 
We think that he erred in confining the evidence to the narrow 
grounds which he did. He ought to have admitted it, to prove 
the acts and conduct of the party, and have given them their legal 
effect. The great question at issue, was, where was the true 
point, to begin to run the twenty-five arpens line. As the con- 
tract did not fix it in a manner satisfactory to all parties, the 
declarations and acts of the parties contesting were admissible, to 
prove what their understanding of the agreement was. The 
judge says, there is no doubt but that the declarations of Leonard. . 
B. Compton would be admissible to show that the elm tree was 
the proper point of beginning. If his parol declarations were , 
admissible, we see no reason why his declarations in a petition, 
filed in court, should be rejected. As the plaintiffs were not 
parties to that suit, they cannot avail themselves-of the statements 
so made as judicial admissions, absolutely binding on the party, and 
conclusive as to his rights; but we have no doubt that the allega- 
tions made, ought to be considered as other declarations would 
be, and as such as forming a link in the chain of circumstances 
going to prove that the plaintiffs and Compton at one time enter- 
tained the same opinion, as to the meaning of the expressions in 
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the deed. The plats made under the order of the court, so far as 
they show acts of the party, ought also to have been admitted as 
circumstances, and proper consideration should have been given to 
them. The general rules in relation to the interpretation of contracts, 
require us to examine the whole conduct of the parties in relation 
to them, and thereby judge of their meaning. Civ. Code, art. 
1951. The statements of the witnesses taken down in the suit of 
Compton v. Mathews, cannot be received as evidence for the 
plaintiffs, unless it be perhaps the declarations of the deceased 
surveyor to explain his operations, or to use them, as in the case 
of Alexander Compton, to discredit the evidence given on this 
trial. 8 Mart. N.S. 382. 13 La. 76. 

The next bill of exceptions was taking by the defendants, to 
the opinion of the court receiving in evidence a plat made by 
McCrummen, the parish surveyor, of a survey made by him 
under the order of the court in the case of Compton v. Mathews, 
and also his testimony on the trial of that case. The judge ad- 
mitted it as hearsay testimony, to show the directions and requésts 
of L. B. Compton, when the survey was made to establish the 
boundaries of the tract of land purchased by L. B. Compton of 
Samuel L. Wells. It was proved that McCrummen and the 
chain carriers were dead, and that he was the parish surveyor, 
and had made the survey under the order of the court. We 
think the judge did not err. Surveyors are officers known to the 
law, appointed by the Governor and Senate ; they give bond, and 
take an oath to perform their duties ; they are required to keep a 
record of their proceedings, and to give copies, which are evi- 
dence in the different courts of the State. B. & C. Dig. 796, 
sec. 1, p. 798, sec. 10. They are specially required faithfully 
to execute all orders of survey directed to them by any of the 
courts in the State ; and they make surveys generally. Ibid. p. 
796, sec. 4. The acts of such officers are entitled to due weight, 
and if they are dead, we see no objection to appealing to their 
recorded testimony in a suit, to explain their acts, when it is re- 
quired or necessary to understand them. 2 Phillipps on Evi- 
dence, 629, 632, 633, 634, 635. 6 Peters, 341. 7 Cranch, 296. 

The defendants offered in evidence the record of the suit of the 
heirs of Wells v. J. and L. B. Compton, for the purpose of sup- 
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porting their allegation of the plaintiffs’ rights having been preclu- 
ded and settled by it. The latter objected, on the ground that the 
case was between other parties and for a different cause of ac- 
tion. The judge would not receive it as evidence, byt admitted it 
to prove rem ipsam, and the defendants excepted. We think the 
judge should have admitted the record, to prove what the parties 
claimed, and what had been decided, and have given it such legal 
effect as it was entitled to. The objections seem to have been 
more to the effect of the evidence, than to its admissibility. The . 
plaintiffs were parties to that suit, though in a different capacity, | 
and connected with others; yet, if they had impaired or compro- 

mised any of their rights by that suit, or the court had decided on 

them, the defendants certainly had a right to the full benefit of 
every thing that had been onions 2 Chitty’s Equity Digest, 

990, 991. 

In relation to the defendant’s bill of exceptions to admitting in 
evidence the plat of the whole Indian claim, approved by John 
Dinsmore, Principal Deputy Surveyor, we do not think that the 
judge erred. ‘There is no doubt that the certificate was sufficient- 
ly formal, and the effect of the plat should have becn considered. 

The defendants excepted to the opinion of the judge, excluding 
the sixth, seventh, ninth, and tenth interrogateries propounded to 
Alexander Compton, and the answers thereto, on the ground that 
the interrogatories contained leading questions. The judge, we 
think, erred. The interrogatories are somewhat of the character 
stated ; they ask the questions in an affirmative and negative form, 
yet they do not, in our opinion, so clearly indicate the answers to 
be given, as to authorize their rejection entirely. 

After the plaintiffs and defendants had closed their evidence, 
the former offered as rebutting evidence, a plat of survey signed 
by K. McCrummen, parish surveyor, and the record of the same; 
to which the defendants objected, on the grounds that this was not 
rebutting evidence, but evidence in chief ; that the survey was an 
‘ex parte proceeding, not made under an order of court, or of other 
competent authority, and that none of the statements made in the 
notes were on oath ; that the defendants were not present when 
the survey was made, nor ever notified to attend ; and that it is 
not properly certified. This plat is dated in March, 1830, In 
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the procés-verbal, the surveyor states that, at the request of one of 





the plaintiffs, he has surveyed, measured, and marked, the boun- ~ 


daries of a tract of land on the bayou Beeuf, in conformity toa 
sale made by Levi Wells to Leonard B. Compton, in the year 
1808, for 1000 arpens. He states that he began at the elm tree. 
on the next turn below the Biloxi village, and ran up parallel to 
the ascertained base of the Indian purchase. He then gives the. 
courses, distances, marks, &c., so as to contain 1000 arpens. He 
states that written notices were given to the parties, that the sur- 
vey would commence on the 15th March, 1830, and that John and 
Leonard B.,Compton were present on the ground, and made no 
objection to the location of the tract. This plat is certified to be 
recorded in book A of the Records of Surveys, for the parish of 
Rapides, on pages 160 and 161, and the certificate is signed by 
the surveyor. The court admitted the plat, and notes of refer- 
ence, so far as necessary to explain the same, on the ground that 
its introduction to that extent was authorized by law ; but refused 
to receive the procés-verbal farther than it went to explain the dia- 
gram; and rejected that part which stated that the parties were 
notified, and that they were present at the survey, and made no 
objection thereto, on the ground that the surveyor could not legal- 
ly give such a certificate. ‘To the latter part of this opinion the 
plaintiffs excepted, and to the former the defendants took their bill 
of exceptions. Articles 829, 830, and 831 of the Civil Code 
specify in what manner a surveyor shal] act, when called upon to 
fix the limits between adjacent proprietors. He must make a 
proces-verbal of his work, in the presence of two witnesses, called 
for the purpose. He is to notify the parties in writing to attend 
if they think proper, which he must mention, and to make a record 
of his proceedings and plans, and of all other necessary acts. We 
have before stated that, by different acts of the legislature, import- 
ant duties are required of parish surveyors ; and their official acts 
and certificates, when their duties are performed, are entitled to 
full faith and credit in all of our courts. The only serious defect 
we see in the procés-verbal of McCrummen is, that it is not attest- 
ed by two witnesses ; but the defendants did not object to it on 
that ground. ‘They assert roundly that no such document can be 
given in evidence against them, for the causes before stated. We 
Vou. III. 24 
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think that the operations of parish surveyors, when reduced to 
writing, and represented by plats, as required by law, are legal evi- 
dence of what is stated in the procés-verbal. It is important that 
these records should be regularly kept, as they are the legal evi- 
dence of the establishment of boundaries. There would be but 
little security that boundaries would be permanent, if the procés- 
verbal made by the parish surveyor when fixing them, ceased to 
be evidence as soon as he was dead or out of office ; and a defendant 
might compel a plaintiff to prove, in every instance, by parol tes- 
timony, that notices were given, and that the parties attended. In 
many cases this could not, from the lapse of time, be-established ; 
and in this, no other means exist of proving the survey but by the 
proces-verbal, the surveyor being dead. We are of opinion that 
the judge did not err, in receiving the document as far as stated in 
the defendants’ bill of exceptions ; but that he did err, in rejecting 
that portion set forth in the plaintiffs’ bill. He should have re- 
ceived the whole document, and have weighed it, with other cir- 
cumstances. Under art. 835 of the Code, a party is not prevented 
by such a survey, from resorting to a court of justice to rectify any 
erroneous proceedings or injury that may result from it. 

The remaining bills of exception it is unnecessary to notice ; 
and as we are approaching the merits of the case, it may be pro- | 
per to mention a few other facts connected with it, and to recapitu- 
late some already stated. There cannot be a doubt that, when 
Samuel L. Wells, in the year 1808, sold to Leonard B. Compton the 
quantity of one thousand superficial urpens on the east side of the 
bayou Beeuf, none of the parties knew where the dividing line 
between the lands of Fulton and Wells was ; but that they only 
supposed where it probably would be. From the testimony of 
Josiah Johnston it is clear that no line had been marked, as he 
says that I.. B. Compton and Mathews established a boundary, 
where they supposed it to be, several years after their respective 
purchases from the original proprietors. We have very little 
doubt but that both Wells and Compton believed it to be about 
twenty-five arpens, from tlie first turn in the bayou below the Bi- 
loxi village to Fulton’s line, and that in the area they proposed to 

“make there would be something approaching to one thousand su- 
perficial arpens. The proprietors of the Indian claims, at that 
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time, contended that their depth was eighty arpens on each side of 
the bayou, or at the least forty arpens. For the latter quantity 
they were confirmed, and the location made by McCrummen gave 
that depth, which location was approved by John Dinsmore, Prin- 
cipal Deputy Surveyor for the south-western land district, who had 
authority todo so. In the answer filed by the defendants in this 
suit, they admit that, at the time of the sale from Samuel L. Wells 
to Leonard B. Compton, the former was the owner to a depth of 
forty arpens from the bayou, and on the western side the sale 

specially conveys to that depth. Had the location of McCrum- 
men not been disturbed, there would be no necessity for the de- 
fendants to go below the elm tree, to get the quantity of land they 
claim,-as there would have been a sufficient quantity back to give 
it; but it pleased the Commissioner of the General Land Office, 

and some other officers of the general government, to change this 

location since the commencement of this suit, whereby a line run- 

ning from the elm tree, parallel with the upper line of the tract, has 

been so much shortened, that the quantity cannot be found. It 

does not appear from the record that the plaintiffs ever assented to 

this change, nor is it shown what particular agency the defendants 

had in effecting it; but it appears, from one or more of the affida- 

vits made by John Compton, to obtain a continuance of the case, 

that he knew that such a purpose was agitated, and approved 

of it. 

The main difficulty in this case is to ascertain the point on the 
bayou where the twerity-five arpen line is to commence. That 
once fixed, every thing else follows as a consequence. 

The old Civil Code, page 270, articles 56 to 64, and the present 
Code, articles 1940 to 1957, lay down” precise rules for the inter- 
pretation of contracts, and embody the principles contained in the 
best commentators on the jurisprudence of those countries, from 
whence we have drawn many of our laws. The decisions of this 
court have been based on them repeatedly ; and the doctrine that 
the intent of the parties is to be ascertained, and effect given to it, 
and to all the clauses of the contract, have bécome legal axioms 
(8 Mart. N. S. 365); and no construction is to be given that will 
render important expressions useless. 9 Mart. 635. The inten- 
tion of the parties must be determined by the words of the contract, 
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if it can be done. Their interests must be looked to; and other 
words may be referred to, as may other contracts, when the inten- 
tion of the one under consideration is doubtful. When a clause 
is susceptible of two interpretations, it must be understood in that 
in which it may have some effect. The manner in which one. or 
both of the parties have executed the contract, or acted under it, 
with the expressed or implied assent of the other, also furnishes a 
rule of interpretation. Civ. Code, art. 1951. And finally, ina 
doubtful case, the agreement is to be interpreted against him who 
has contracted the ovligation. Arts. 1952, 1953. 

The doctrine that the seller must put the purchaser i in poesen- 
sion of what he purchases, is admitted ; and it is further admitted, 
that if one owns a large tract of land, the first purchaser must have 
his portion before a second one. 

We will now analyze the contract of sale. First, a point was 
to be fixed, at the first turn of the bayou below the Indian village ; 
secondly, a line was to run twenty-five arpens, parallel with the 
base line of the whole tract ; thirdly, the line was to run to the 
bayou, and, with it tothe place of beginning ; fourthly, if the area 
thus formed, did not contain one thousand superficial arpens, the 
deficiency was to be laid off back of the line first run, between 
parallel lines, which were to be at right angles with the said line. 

It is perfectly clear from this statement, that both Wells and 
Compton supposed, at the time, that the area made by them would 
comprise one thousand superficial arpens, and that the line first 
to be run would be a back line, if that quantity of land was found, 
if not, that the deficiency was to made up back of it, between par- 
allel lines. That they believed there would be an abundance of — 
land in the rear, cannot be doubted, for the Indian claims were 
supposed to have been eighty arpens in depth, and the defendants 
admit that they were forty. 

It is a well settled rule, in all surveys, that courses and «listances 
must yield to natural and ascertained objects. The Supreme 
Court of the United States say it is a universal rule. 6 Wheaton, 
580.. 5 Cond. Rep. 194. The first turn in the bayou Beeuf is a 
natural object, and wherever that is, the line must begin. It is to 
be observed, that in this deed a peculiar phraseology is used. It 
does not use the general word bend of the bayou, but it speake of 
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the first turn in it. The Civil Code, art. 1941, tells us, that the 
words of a contract are to be understood. in their common and 
usual signification. Now we will suppose a man of common sense 
to be placed at the point where the Biloxi village stood, looking 
down the bayou, and to be asked where the first turn in the stream 
is? Can any one believe that he would point across the bend, 
to his right, and say it is there, or that it may be a little farther up, 
or that it may be any where on the lower or upper side of the bend. 
It may be well to state that, for some distance below the village, the 
bayou is nearly straight ; it then makes a bend or curve for a con- 
siderable distance, and runs back again towards the same point. 
It appears to us, that the most common and usual signification of 
the first turn, would be the first clear deviation or deflexion from 
a direct course, or, at the most, that it could not go beyond the | 
apex, or most projecting point in the curve. 

Let us suppose, for a moment, that the line were to commence 
at the point contended for by the defendants ; what would be the 
result? To run it parallel with Walther’s base line of the whole 
claim,.as laid down by Phelps, the surveyor would have at once to . 
cross the bayou, and after running for a short distance on the west 
side of it, would be forced to cross again to the east, and after run- 
ning for several arpens in the water, or very close to it, would go 
on his course, without having given a single arpent of land on the 
west side to the defendants, because they were not to have any 
there. Again, the point of departure contended for by the defend- 
ants, is about nine arpens below the point where the bayou first 
changes its direction, at the elm tree. We have said, that we do 
not doubt, but the parties to the sale supposed, that the area first 
described would probably contain one thousand superficial arpens ; 
and taking this to be true, would it not have been a very vain 
thing to run a line along the front, or in the bayou, for eight or 
nine arpens, and not have thereby given the purchaser any land. 
He would have a line only, between the water and the land, on the 
banks of the stream belonging to the seller. Besides this absur- 
dity, we are met by another. In prescribing how the area is to be 
formed, the deed directs certain lines to be drawn, and the mean- 
derings of the bayou to be then followed to the place of begin- 
ning. If this be complied with, in order to get to the beginning, 
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for which the defendants contend, it would be necessary to cross 
the first, or twenty-five arpens line, or to run on it for eight or 
nine arpens, without adding once inch to the extent of the area. 
We can see no motive that the parties could have, for fixing a line 
that was not to give to one, nor take from the other; and it is not 
probable that any one would have extended a line a great distance, 
merely to cut off the front of his land. 

But, say the counsel for the defendants, the line must have been _ 
intended to commence lower down on the curve, for it has been 
since ascertained that a line of twenty-five arpens in length can- 
not be run, beginning at the upper part of the curve, without run- 
ning into the limits of a neighboring proprietor ; and the line must 
be that long. We have no doubt but the contracting parties ex- 
pected this line would be twenty-five arpens in length, and de- 
signed it to be so. But those expectations have not been realized, 
because the parties were in error as to the facts. If it had not 
been ‘intended to fix the point for the line to begin on the upper 
turn of the bayou, how could it be known at what point below it 
was to commence, as the line of Fulton was not then known? 
The counsel reply, (and so the defendants have alleged in their 
answer, ) our line must commence at Fulton’s, now Mathews’, lower 
line, and run down until we get twenty-five arpens ; but this is in 
direct opposition to the deed, which says, that the line must run 
up, and not down. : 

We will now see how the defendants, for a long time, understood 
this clause in the deed. In the suit which Leonard B. Compton 
instituted against Mathews, he alleges that he claims according to 
a plat of survey filed with his petition. It is shown that this plat 
fixed the lower boundary at the elm tree ; and the defendants ad- 
hered to it until they were defeated in that suit. They pointed 
out this tree to surveyors as being the correct point from which 
to commence running the line ; and, after the plaintiffs purchased 
the land adjoining them, they still admitted this tree to be the pro- 
per boundary, but did not give up the land below it. The counsel 
for the defendants say that these acts and admissions were made 
through error, but whether of fact or law is not precisely stated. 
Suppose this to be true, has it not been very clearly shown that 
Welis was also in error, in supposing Fulton’s lower line to be so 
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near? We think it has, and consider the one error as excusable 
as the other. 

But, say the defendants, if you do not permit us to run our line 
down the bayou, we shall not get the quantity of land which we 





purchased. This may be true; but the deed does not say that’ . 


you are to go down the bayou to get the quantity. It says that 
you must go back, and that does not mean that you must go in 
front. But, repeat the counsel, if confined in this way, we must 
lose the land sold to us. In answer to this, it may be asked, is 
this the fault of Samuel Levi-Wells? When he sold to you, all 
parties supposed that he had a great depth to his claim. You 
say yourselves that he had forty arpens in depth, when you bought ; 
and if you have lost it since, he is only responsible in warranty. 
There is a special clause in the conveyance providing for the case 
of the United States, not recognizing the claim, and it is possible 
that the warranty may go beyond the stipulation in the act itself, 
as against the heirs of Samuel Levi Wells; but, upon that point, 
we express no opinion. 

The defendants allege that they purchased a certain quantity of 
land out of a larger tract belonging to Samuel Levi Wells, and 
that he, or his heirs, are bound to deliver it to them. It is very 
true that the defendants agreed to purchase a certain quantity, but 
they bought with a particular boundary and within certain limits, 
and they cannot claim beyond them. The case relied on in 6 
Mart. N. S. 700, is one in which a certain quantity of land was 
sold, without boundaries, to be taken out of a larger tract, and it 
was correctly held that the first purchaser must be satisfied. In 
this case, the heirs of Samuel Levi Wells are not parties. The 
plaintiffs do not sue as such, and none of the pleadings call upon 
them to answer in that capacity. The plaintiffs claim rights pur- 
chased from the estate of their father ; they may be responsible as 
his heirs, but they are clearly not responsible as such, until called 
on in a legal manner. 

We will now return to that part of the case, defining what is. 
the first turn in the bayou, below the Biloxi village. The defend- 
ants say that their right to consider any part of the bend or turn, 
as a proper place for their first line to begin, has been decided by 
this court, in the case of Compton v. Mathews, 3 La. 139-145. 
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The learned judge who delivered the opinion of the court in that 
case, says, “the most definite and controlling call in this title, is, 
at the first turn in the bayou below the Biloxi village. By the - 
plat of survey returned in this cause, it appears the plaintiff has 
taken for his departure, in running the base line, an elm tree which 
is at the upperend. The expressions in the title, ‘at the first 
turn in the bayou,’ would be satisfied, either by a location on the 
lower end, or the upper end of the turn. Were it material in this 
case to decide the point, it would, perhaps, be correct to say, that 
a middle point between the upper and lower ends, formed the 
proper beginning. The plaintiff, it appears, once entertained the 
idea, that any spot at the turn would satisfy these calls.” Again 
the court say, “this call, we see, was at the first turn in the 
bayou, below the Beloxi village. Expressions which gave the 
purchaser the same right to begin at the lower part of that turn, 
as on the upper.” 

In relation to this opinion, it is proper to observe that it is merely 
an obiter dictum. It was not necessary to the decision of the case, 
as was mentioned by the court, and the plaintiffs in this case were 
not parties to it; and we doubt very much, whether the court 
would, with the same evidence and reflection that we have. given 
to the subject, again say, that the first turn in the bayou means 
any portion of the bend or curve. The defendants did, at one 
time, appear to think, that any part of the turn would satisfy 
the call of the title ; but it appears that they abandoned this idea, 
and most perseveringly acted on a different one for a number of 
years ; or, to make the most of their conduct, it would seem that 
they intended to be prepared for any contingency, and, if they 
could not get the land above, to try to get it below, after having 
approved a proceeding by which it could not -be had in the 
rear. 

To what has been said in previous decisions of this court we 
always look with much respect, although the reasons assigned 
may pot have been exactly called for; and, in most cases, we-con- 
cede our own impressions, to preserve uniformity in the decisions 
of this trihunal. We will, therefore, in this case, go as far in 
fixing the point of beginning, as the cour®intimated it would do 
in the case of Compton v. Mathews. ‘That is, we will fix the 
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point at the apex, (if the expression be a proper one,) or most pro- 
jecting part of the curve, at ordinary high water mark in the bayou. 
This will place the line, according to the plats and evidence, some ° 
distance below the elm tree, and entitle the plaintiffs to recover up 
to it. In doing so, we give the defendants as much land as pos- 
sible, without directly violating the plain meaning of the expres- 
sions used in the sale. 

The judgment of the District Court is, therefore, annulled and 
reversed ; and we do further order and decree, that the plaintiffs, 
Montfort and Thomas J. Wells, do recover of the defendants, John 
Compton and the legal representatives of Leonard B. Compton, 
deceased, all the land below a line to commence on the bayou 
Beeuf, at the point marked by this court, in red ink, 8. C., on the 
plat made by A. G. Phelps, Parish Surveyor, under the order of 
the District Court ; and that a line be drawn from said point to 
the back line of the claim of Miller and Fulton, as represented 
by the plat made by A. S. Phelps, United States Deputy Sur- 
veyor, approved Oct. 8th, 1837, parallel with the line'-A. B. on 
said map of said A. G. Phelps, Parish Surveyor, and at right 
angles with the base line of Walther’s survey, as represented on 
said Phelps’ plat. And the said plaintiffs are quieted in their title 
to all the land below said line, and the defendants to all above it. 
The defendants to pay the costs of this appeal, and all those in the 
District Court up to this time. The line now established, to be 
run at the expense of both parties. And, as relates to rents, fruits, 
and improvements, it is ordered that this case be remanded to the 
District Court, to be proceeded in according to law; and in the 
mean time no writ of possession to be issued. 


Vou. ITI. 
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Euiza Harun onl Husband v. Prerre Lécuise. 


~~, 


Donations propter nuptias were not excepted from the provision of art. 48, tit. 2, 

“book 3, of the Code of 1808, that “no donation inter vivos of moveable property 
or slaves, shall be valid for any other effects than those of which an estimate, signed 

_ by the donor or donee, or by those who accept for him, is annexed to the record of 
the donation.” The omission of the estimate, in a donation of slaves, is not cured 
by the delivery of the slaves. 

Donations propter nuptias are not excepted from the general rules prescribed by the 
Code of 1808, in relation to other donations. 


Aprgat from the District Court of Avoyelles, Boyce, J. 

Martin, J. The heirs of the defendant* are appellants froma 
judgment by which the plaintiff Eliza Harlin, has recovered 
several slaves, which she claims under a donation propter nuptias, 
made by her first husband before marriage, and the hire of them, 
Her claim was resisted on the ground of the nullity of the donation, 
resulting from the omission therein of the estimate signed by the 
parties, which is required by the Code of 1808, art. 48, p. 218, 
The District Judge was of opinion that this article was not appli- 
cable to donations propter nuptias, for various reasons; but he 
mentioned one of them only, to wit, that under the Spanialsj juris- 
prudence, these donations were not considered in the “light of 
donations of mere liberality, but rather as remuneratory.” It ap- 
pears to us that the provisions of the Codet are so express and 
positive, that it is in vain to resort to the jurisprudence of Spain 
to fix or ascertain their meaning. The exception of donations 
propter nuptias from the general rule, is repelled by the Code, 
art. 210, p. 254, which provides, that “ every donation inter vivos, 
though made by marriage contract, 1s subject to the general rules 
prescribed for the donations made under that title.” This article 
is found in the eighth chapter, which treats of “donations made 
by marriage contract to the husband or wife, and to the children 
to be born of the marriage.” In the next chapter, which treats. of 
“donations between married persons, either by marriage contract 
or during marriage,” the provision is repeated in the following 





* Pierre Léglise died shortly after the institution of this suit. 
t The donation was made in 1820, when the Code of 1808 was still in force. 
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words : “‘ Every donation of present property made between mar- 
ried persons by marriage contract, &c., is subject to all the rules 
above prescribed for those kinds of donations.” Art. 220, p. 256, 
This article is the second of the ninth chapter, and the “rules 
above prescribed” evidently refer to the rules prescribed in the 
eighth or preceding chapter. The above are not the only parts of 
the Code in which the proposition, that donations propter nuptias 
are excepted from the general rules prescribed in relation to other 
donations, is repelled. In the chapter which treats of the various 
kinds of matrimonial agreements, it is provided, art. 15, p. 326, 
that “husband and wife may, by their marriage contract, make 
reciprocally, or one to the other, or receive from other persons in 
consideration of their marriage, every kind of donations, accord- 
ing to the rules, and under the modifications prescribed in the title 
of donations inter vivos and mortis causa.” With such. direct, 
express, and repeated provisions, extending to donations prop- 
ter nuptias all the rules prescribed by the Code in regard to 
other donations, it is in vain to resort to the jurisprudence which 
prevailed before the promulgation of the Code. We conclude, 
therefore, that the District Court erred in recognizing any excep- 
tion from the general rule, in favor of donations propter nuptias. 
The District Court has advanced the opinion, that the omission of 
the estimate in the donation was cured by the tradition or delivery 
of the slaves ; this court expressed an opposite opinion in a simi- 
lar case, to wit, that of Williams et al. v. Horton, Curator, 4 
Mart. N. S. 468. ‘The reasons for the judgment were given at 
full length on this point, as well as upon another, which is also 
raised in the present case, to wit, the inutility of the estimate. 
It is useless to repeat them here, as a reference to the case will 
suffice. The plaintiff Eliza Harlin, claims under a compromise 
with the defendant, a sum of money for the usufruct or hire of the 
slaves during three years, to which she contends she was entitled. 
As to this part of the case, it appears to us just to reserve her 
. rights, if any she has. A close examination of this compromise 
has failed to satisfy us, that it was such a recognition of her title 
as cured the defect in the donation. ; 
It is, therefore, ordered, that the judgment of the District Court 
be annulled and reversed, and that there be judgment for the 
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defendants, with costs in both courts ; reserving, however, to the 
plaintiff and appellee Eliza Harlin, her rights to the usufruct or 
hire of the slaves, under the act of January 30th, 1832._ 
Brewer, Elgee and_Dunbar, for the plaintiffs. 
Swayze and D. Seghers, for the appellants. 





Rosert F. McGuire, for the benefit of the Police Jury of 
Ouachita v. Henry M. Bry and others. 


The Police Jury of a parish is a political corporation. It may sue or be sued, and act 
through agents of its own appointment, 

The sureties on a bond given by a sheriff for the collection of the parish taxes, cannot, 
when sted as sureties for a portion of the taxes collected but not paid over by the 
sheriff, contest the legality of the ordinances of the Police Jury making the assess- 
ment. By receiving the tax roll, and executing the bond, the sheriff and his sureties 
recognized the authority of the Police Jury. It is too late to contest the validity of 
their ordinances, after having acted under them, and collected the taxes. 

Notice to a principal, that if he do not pay before a certain time suit will be com- 

~ menced against him, is not such an agreement for indulgence as precludes the party 
from suing, and thereby discharges the surety. 

Separate bonds may be taken from a sheriff for the collection of the state and parish 
taxes, though one bond would be sufficient. 

Bond, in the sum of $8935, for the collection of the parish taxes, “ agreeably to the 
assessment roll.” The taxes for ordinary parochial purposes amounted to $3573 66, 
and there was a special tax, of an equal amount, collected fora particular purpose. In 
an action on the bond: Held, that the sureties were bound for both, it being improba- 
ble that a bond would be executed for $8935 to secure the payment of $3573 66 only. 

Where in an action against sureties who are bound jointly only, they claim in their 

- answer the benefit of division, and it is not alleged that either is insolvent, the 
judgment must be against each for his virile portion. 

A prayer for the amendment of a judgment must be made when’ the answer to the 
appeal is filed. It will be too late, when the case is fixed for trial. 


Appzat from the District Court of Ouachita, King, J. 

Garuanp, J. The petitioner alleges that the defendants be- 
came the sureties of John Williams, late sheriff of Ouachita, on 
his bond for $8935, the condition of which was, that he should 
faithfully collect, account for, and pay over the taxes levied by 
the Police Jury of the parish for the year 1836, Williams having 
been appointed collector for that purpose. The balance of parish 
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taxes, which Williams is alleged to have collected, and has not 
accounted for, it is admitted, amount to $6,298 30; wherefore a 
judgment is asked against the defendants. 

The defendants excepted, on the grounds: first, that B. F. 
McGuire, who sues as attorney in fact of the parish of Ouachita, 
is not legally authorized to sue as such; second, that the Police 
Jury has no authority to create the office of attorney in fact for 
the parish of Ouachita; third, that McGuire has never been 
legally appointed attorney in fact ; fourth, that the suit is prema- 
ture, as no judgment has been obtdined against the principal, who 
has property in the parish. 

These exceptions were overruled, and the defendants answered 
by a variety of objections, which proved unavailing. A judgment 
was rendered against them, and they have appealed. 

Of the exceptions filed in the court below, the defendants rely 
on two here : first, that the Police Jury of the parish of Ouachita 
cannot legally appoint an attorney in fact ; second, that though the 
appointment of McGuire be authorized by law, the power given him 
to institute a suit in his own name as the attorney in fact of the 
parish, is insufficient. 

- Upon the first of these points, there can be no doubt. The 
Police Jury of the parish of Ouachita is a political or civil cor- 
poration (Civ. Code, art. 420), created for the purpose of managing 
the affairs of the parish. It can sue and_be sued. Civ. Code, 
art. 423. 7 Mart. 17. 1 Robinson, 39}. Article 429 of the 
Civil Code authorizes them to appoint the necessary agents and 
attorneys, whose duties are stated in the acts appointing waves 
Ib. art. 430. B. & C. Dig. 640-1, sec. 5. 
_ The authority to B. F. McGuire is not a very formal one, 
but a fair interpretation of it, authorizes him to sue, if necessary ; 
although it appears to us, that a suit in the name of the corpora- 
tion, would have been more simple and less liable to objection. 
1 Robinson, 392. 

No question is raised as to the execution and acceptance of the 
bond, but the defendants rely upon other grounds of defence. 
They say that the ordinances laying taxes upon the parish of 
Ouachita for the year 1836, the appointment of assessors, and 
that of Williams as tax collector, were illegal, not having been 
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signed by the President of the Police Jury, and attested by the: 
clerk, and promulgated as directed by law. B. & C. Dig. 643, 
sec. 18. We are of opinion, as the case is now presented to us, 
that these are matters with which the defendants have nothing to 
do. “They entered into an obligation that Williams should collect, 
and faithfully account for, and pay over the parish taxes ; and by 
doing so they recognized the appointment of Williams as valid. 
It was one of his duties, as sheriff, to collect the taxes, unless. the 
Police Jury had chosen another collector. He gave a receipt for 
the tax roll, and he and his sureties contracted that he should use 
due diligence in collecting the sums levied by the Police Jury for 
the service of the parish. By accepting the tax roll and giving 
bond, Williams and his sureties recognized the authority of the 
Police Jury ; and it is too late now to contest the validity of their 
ordinances, after having acted under them, and received the money 
taken from the pockets of the people, in compliance with their 
authority. If the defendants had shown that Williams was pre- _ 
vented from collecting the taxes, or that serious obstacles were 
thrown in his way, in consequence of the irregular proceedings of 
the Police Jury, there would, probably, be some weight in their 
arguments ; but nothing of the kind is pretended. We have,’ 
therefore, a right to presume that he complied with his obligation, 
so far as the collection of the taxes was involved. He has never 
paid them over fully, and is proved to have become insolvent. 
Police Jury v. Haw et al. 2 La. 47. It is too late to complain 
now. Scarborough v. Stevens and others, ante, p. 147. : 
The defendants say they are released from all liability, in con- 


. sequence of the Police Jury having given a delay to Williams to 


make payment, without their assent. Jt appears that on the 4th 
of September, 1837, the Police Jury, being then in session, passed 
an ordinance, directing their clerk or treasurer to inform Williams, 
that if he did not, on or before the first Monday of December, 1837, 
pay the taxes of 1836, a suit would be commenced against him. 
This, the defendants contend, was giving a delay for payment, in 
the meaning of the law. We cannot so understand it. In the 
case of Boutte v. Martin et al., 16 La. 133, and Huie v. Bailey, 
Ib. 218, and in some other cases, we have had occasion to state 
the description of delay which will release a surety. This case 
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does not come under the rule established. ‘There was nothing in 
the ordinance, that prevenfed the Police Jury, or their agent, from 
suing at any time, or that prevented the defendants from taking - 
any step to.secure themselves. 

. The defendants further contend, that there is no law directing 
the taking a separate bond, to insure the collection of the parish 
taxes by the sheriff. We will not deny that, if a sheriff were to in- 
clude in one bond, an obligation to collect both the state and parish 
taxes, it would be legal ; but if the parties choose to separate “e 
we are unable to see how that releases them from responsibility. 
The execution of two bonds, one for the state and the other for 
the parish taxes, is, in our opinion, a convenient and safe course, 
and conformable to law. There is certainly no law prohibiting 
the execution of a bond for each purpose. B. & C. Dig. 731, 
sec. 21 ; p. 777-8, sec. 3, 4, 6, 8. 

The defendants further contend that the judgment is erroneous, 
in condemning them to pay more than the amount of the taxes, 
as appears by the assessment roll. The state taxes, as appear — 
by that document, amount to $3573 66, and that amount, the 
sureties allege, is the extent of their liability. It appears from 
the ordinances of the Police Jury, that, in 1836, they directed 
a tax for ordinary parochial purposes to be collected equal to 
the state tax, and they further ordained that a special tax of 
one hundred per cent on the state tax, should be levied for 
the purpose of building a jail, and fire proof offices for the judge 
of the parish and the clerk of the court. This latter tax the 
defendants say they never contracted that their principal should 
collect. The bond recites, that Williams has been appointed by 
the Police Jury, collector of- the parish taxes, and it is given to 
secure the faithful performance of his duty, “and if he shall col- 
lect the said taxes agreeably to the assessment roll thereof,” then 
the penalty to be void, &c. The defendants wish to give a literal 
meaning to this expression, and to confine the amount of taxes to 
the sum mentioned on the roll for state taxes. This we think is 
not a fair interpretation. We are of opinion that it should be taken 
in reference to the taxes assessed by the Police Jury. That body 
used the state tax roll for the purpose of fixing the quantum of 
their own taxes, and guoad hoc made it their own. It is hardly 











200 ALEXANDRIA, 


McGuire, for the benefit of &c. v. Bry and others. 








to be believed that the sheriff, and his sureties, executed a bond 
for $4935, for the purpose of securing fhe collection of $3573 66. 
We think they are bound for the whole amount of the taxes. 

The defendants further allege, that there is error in the judg- 
ment in condemning them to pay the whole sum claimed, whereas 
they are only jointly bound, and claimed in their answer the bene- 
fit of division. ‘The judgment allows the plea of division, but con- 
demns the parties altogether to pay the whole sum. This we 
thipk erroneous. It is not alleged or proved that any of the par- 
ties are insolvent, and by the articles 3018, 3019 of the Civ. Code, 
it is shown that the defendants are only responsible for their vi- 
rile portion, being joint sureties. ‘To correct this error, it will be 
necessary to reverse the judgment. The error was the result of an 
oversight in drawing up the judgment, and from not having the 
sureties bound, in solido, as they should be in all obligations of this 
kind. 

The demand of the plaintiff to amend the judgment, and allow 
interest, cannot be acceded to. It is a well settled rule in this 
court, that such applications must be made when the answer to the 
appeal is filed. It is too late when the cause is called for trial. 

The judgment of the District Court, is, therefore, annulled and 
reversed ; and it is ordered that the plaintiff, for the use of the Po- 
lice Jury of the parish of Ouachita, do recover of Henry M. Bry, 
the sum of $2332 77; of Ephraim K. Wilson, the like sum of 
$2332 77 ; and of Alexander D. Peck, the like sum of $2332 77 ; 
with costs in the District Court, for which all the defendants are 
bound, in solido. The costs of the appeal to be paid by the ap 
pellee. 

McGuire, propria persona. 

Garrett, for the appellants. 
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An exception to the jurisdiction of the court, waived below, cannot be revived in the 
appellate court. 

A power of attorney admitted to record in another State, is not “a record or judicial © 
proceeding of any court,” within the meaning of the act of Congress of twenty-sixth 
May, 1790. A copy of such an instrument, must be certified in the manner re- 
quired by the act of twenty-seventh of March, 1804. 

The declarations of one who had acted as an agent, made after the termination of his 
agency, are not binding on the principal, though the former be dead at the time of 
the trial. ; a 

An attorney cannot object, on the ground of professional confidence, to being interro- 
gated as to the manner in which he became possessed of papers introduced by him 
in support of his client’s cause, where it does not appear that he received them from 
his client or his agent. ; 

A party to a suit, interrogated as to a particular fact, cannot, under the pretext of an- 
swering the interrogatory, annex to his answer letters of a third person, and thus 
introduce in evidence statements not under oath, for the purpose of influencing the 
jury on other points in the case. 

The joint owners of a plantation are liable, each for his virile share, for supplies far- 
nished for its use. ; 

Though the powers of attorney given to the manager of an estate by the joint proprie- 

tors, may have been revoked by the death of one. and the marriage of another, yet 

if he continue to act as such, for the benefit of the joint owners, without any express 
disavowal of his authority, or if he be subsequently recognized as such, either tacitly 
or expressly, the proprietors will be bound by his acts. 































Appeat from the District Court of Concordia, Curry, J. 

,Gartanp, J. The plaintiffs are factors in the town of Natchez, 
and represent that they acted as such, and did business for the 
defendants, who were the owners of a plantation called Marengo, 
in the parish of Concordia. They represent that, in the month of 
January, 1832, the defendants Jane Rowley, then Girault, and 
Frances E. Sprague gave a power of attorney to Sturges Sprague, 
the husband of the latter, constituting him their general agent, to 
conduct and manage the affairs of said plantation, with the power 
to buy and sell, mortgage and pledge, sign notes, and draw bills, 
&c. ; and that, in the month of February in the same year, the late 
James Kempe gave a similar power of attorney to said Sprague, 
under which he went on to do business with the plaintiffs, drawing 
bills on them, procuring their endorsements, obtaining advances in 
cash and supplies, and other things for the use of the said planta. 
Vo. III. 26 
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tion, and paying the debts of the parties, until the fifteenth of June, 
1835, when a balance of upwards of $36,000 was due to them, 
which, with interest, amounted in about one year after, to more 
than $39,000, when an account was presented to Sturges Sprague, 
and ‘admitted by him to be correct, so far as he could form an 
opinion without examining the vouchers. This sum, with the in- 
terest at eight per cent per annum, is now claimed by the plaintiffs. 
They file with their petition, accounts in detail of ‘all their trans- 
actions with Sprague as agent, and papers alleged to be copies of 
the powers of attorney given to him by the parties. 

The defendants answer separately, and put at issue a variety 
of questions. 

The heirs of James Kempe except to the jurisdiction of the 
District Court, and say they can only be sued in the Court of Pro- 
bates, being minors and represented by their mother and tutrix. 
They also deny that their father ever gave a power of attorney to 
Sprague, and allege, if he did, that the authority was exceeded, and 
the agency continued after his death in the winter of 1834-5, without 
authority from them, ‘They set up other defences, which it may be 
necessary to notice hereafter. Jane Rowley answers, that she gave 
a power of attorney to Sprague, but, that it had been exceeded with 
the knowledge of the plaintiffs, and that it was revoked by her mar- 
riage in April, 1834, after which, the plaintiffs, with a full know- 
ledge of the facts, continued to deal with Sprague, and greatly in- 
creased the amount of the account against the Marengo plantation. 

The District Court maintained its jurisdiction, and gave a judg- 
ment against Jane Rowley for $12,225 77, with interest at eight per 
cent, from the fifteenth of June, 1835, and against the heirs of 
James Kempe for $4451 23, with like interest, and in favor of 
Frances E. Sprague, it being shown that her portion of the debt had: _ 
been paid in full; from which judgment the defendants who were 
condemned, have appvaled, and the case is before us as between 
them and ‘the plaintiffs, neither party having cited Frances E. 
Sprague, or made her a party tothe appeal. No motion has been 
made to dismiss the appeal on that account; and we have to take 
the case as it is presented to us, leaving the consequences to the 
parties. 

The’exception to the jurisdiction, seems not to have been de- 
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cided upon in the District Court. We presume, therefore, that it 
was waived, as the heirs of Kempe went to trial on the merits, 
without insisting on it. They cannot revive it in this court. 

On the trial of the case, the plaintiffs offered in evidence a copy 
of a document purporting to be a power of attorney from James 
Kempe to Sturges Sprague. It is an act under private signature. 
The counsel for the heirs objected to it, on the ground of there 
being no proof of its being the act of James Kempe, because the 
justices of the peace had no authority, by the laws of Kentucky, to 
take such an acknowledgment. There was no evidence of the 
hand writing of Kempe, nor of that of the justices; and, generally, 
it was not properly authenticated. The instrument purports to have 
been executed in Mason county, Kentucky. The maker, it states, 
took it before two persons calling themselves justices of the peace, 
and acknowledged it to be his act and deed. The clerk of the 
County Court certifies that these persons are justices, and the pre- 
siding justice certifies to the official character of the clerk. On 
the faith of these certificates, the instrument was recorded in Adams 
county, Mississippi, and a copy, certified to have been taken from 
the original on record in the office of the Clerk of Probates of that 
county, was offered, without any evidence that the person certify- 
ing as clerk was really so. The judge erred in permitting this 
document to go to the jury. It was not certified in the manner 
required by the act of Congress of March twenty-seventh, 1804 
(Ingersol’s Digest, 77. 3 Laws U. S. 621); and the act of May 
twenty-sixth, 1790, (2 Laws, U. S. 102,) does not apply to such a 
document. In 4 Mart. N. S. 355, it was held that an instru- 
ment acknowledged and certified as this has been, is neither a re- 
cord nor a judicial proceeding. 4 Mart. N.S. 200. 6 Ib. N.S, 
622. : 

The plaintiffs also offered in evidence a document marked A., 
annexed to the petition, purporting to be a statement of their ac- 
count against the Marengo plantation, with a statement of S. 
Sprague as to its correctness. The counsel for the defendants 
objected : first, that it does not purport to be signed by Sprague, 
as agent; second, that it bears date subsequent to the death of 
James Kempe, and two years after the marriage of Jane Rowley, 
when, it is alleged, that all the powers that Sprague ever possessed 
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had ceased, and after the sale of the Marengo plantation, when 
no admissions made by “Sprague could bind the defendants, 
except on oath as a witness. The judge overruled the objections, 
and permittted the document to go to the jury. We think that he 
erred. There can be no doubt that, at the time when this docu- 
ment was dated, Sprague was no longer the agent of the parties. 
Laying out of view the effect which the death of James Kempe, 
and the marriage of Jane Girault with C. N. Rowley, may have 
had on the contract of agency, the Marengo plantation had been sold 
nearly a year, which, beyond all doubt, terminated the agency. 
Sprague had then no authority to bind the parties by any declara- 
tions of his, although it appeared that he was dead at the time of 
the trial. As to the effect which the declarations or written ac- 
knowledgments of Sprague, during the existence of his agency, 
might have, it is not now necessary to decide; but any acknow- 
ledgment of a debt, after his power had ceased, was not binding 
on the defendants. 2 Starkie, 23, 24. 

J. M. Elam, the counsel for the plaintiffs, was sworn as a 
witness, and being asked by the counsel for Jane Rowley, where 
and from whom he got the vouchers which had been given him, 
and which were then being used in support of the plaintiffs’ claim, 
declined answering the question, on the ground that he knew no- 
thing but what had been communicated to him in professional confi- 
dence, and the court sanctioned his refusal. To this the defend- 
ants excepted. As the point is presented by the record, we think 
that the judge erred. It is shown that Elam did not receive the 
papers from Marshall, the resident partner of the house in Natchez; 
nor from Lacoste, the agent ; nor does it appear that he got them 
from IIsley, the general agent of the plaintiffs. If, therefore, he did 
not get them from the plaintiffs, nor from their agents, .we are un- 
able to see what professional confidence can be violated. The 
plaintiffs maintain that the documents are their property. Lacoste 
states that he gave them to Sprague for examination ; and from his 
statements, it would appear that they were not returned. It is 
cértain that the papers were for a long time in the possession of 
the husband of Jane Rowley, and of the counsel who defended 
the first suit ; how they got again into the possession of the coun- 
sel for the plaintifis, does not appear. The name of the person 
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from whom the documents were obtained, cannot, we suppose, be 
a professional secret. We do not see that it is a matter of much 
consequence to the decision of the case, but we think the question 
‘should have been answered. 

We are also of opinion that the judge erred, in permitting the 
letters of Remsen & Co., of New York, attached to Marshall’s 
answer to interrogatories, to be read to the jury. Under the pre- 
text of stating the time when he was informed of the marriage of 
Jane Girault with Rowley, he had no right to attach the state- 
ments of Remsen & Co., not made under oath, to his answers, 
and thus get them before the jury, to produce an impression that 
Rowley and his wife had recognized Sprague’s authority subse- 
quently to their marriage. 

As to the charge of the judge’to the jury, we are of opinion that 
it is correct ;* but with the verdict of the jury we are not entirely 
satisfied. It does not appear to us that the sums alleged to have 
been paid in New York to Jane Girault and Thomas B. Kempe, 
have been sufficiently established ; nor are those alleged to have 
been paid in New Orleans by Reynolds, Byrne & Co. There 
are other items in the account that require a more satisfactory..ex- 
planation ; and, as at present advised, we are not satisfied of the 
legality of the claim for interest at the rate of eight per cent per 
annum, from the 15th of June, 1835. We think justice requires 
that the case should be remanded for a new trial. 

The judgment of the District Court is, therefore, annulled and.re- 
versed, and the cause remanded for a new trial, with instructions 
to the District Judge not to admit as evidence, the document 
marked D. D. D., purporting to be a copy of a power of attorney - 
from James Kempe to Sturges Sprague, in its present form; also, 
not to admit the declaration or acknowledgment of S. Sprague to 
the document A., as evidence; nor to permit the letters of P. 
Remsen & Co. to be read to the jury ; and further, to perme the 





* The judge charged, that the defendants were liable as joint owners, for their virile 
shares ; and that, though by the death of one of the defendants and the marriage of 
another, any special power of attorney to Sprague, as manager of the plantation, would 
be revoked, yet, if he continued to act as such, for the benefit of all the co-proprietors, 
without any disavowal of liis authority, or if recognized, either tacitly or expressly, as 
such by the defendants, that they would be bound by his acts. 
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witness Elam to be interrogated as to the name of the person from 
whom he received the vouchers in question, and for what purpose 
they were entrusted to him, unless they were received from the 
plaintiffs, or their agents, or from some other person. for the pur- 
pose of being used in defending or prosecuting the rights of such 
person ; and, in other respects, to proceed according to law ; the 
appellees paying the costs of the appeal. 

Elam, for the plaintiffs. 

A. N. Ogden and Sanders, for the spdllanin: 





Isaac Tuomas and others v. Witt1AmM Henry Turney. 


Proof of the signature of the grantor, and of that of one of the subscribing witnesses 
residing in another State, is sufficient evidence of the execution of a deed sous seign 
privé. 

Plaintiff offered in evidence copies of deeds taken from the records of the office of the 
Parish Judge, on making oath that he had inquired in vain, from all persoris who 
were likely to have any knowledge of the matter, for the originals, which he believed 
had been lost or destroyed. It was shown that the deeds were more than thirty 
years old; that the Record of Conveyances had been regularly kept ; that it was 
formerly the practice to give back the orfyinals after they were recorded ; and that 
the Parish Judge and subscribing witnesses were dead. Other circumstances tend- 
ed to show that the deeds were genuine. Held, that the copies were properly ad- 
mitted. 

In controversies between the original grantee of a tract of land, or those claiming di- 
rectly under him, and one in whose favor, as assignee, the title has been confirmed 
by the Commissioners of the United States, the certificate in favor of the latter, and 
the facts recited in it, will not be evidence, but the confirmaticn will enure to the 
benefit of the party having the inchoate title. Otherwise, as to third persons show- 
ing no title. The Commissioners appointed to decide upon land titles emanating 
from the former sovereigns of Louisiana, being authorized, by different acts of Con- 
gress, to confirm inchoate titles existing at the time of the change of government, 
in favor of certain grantees, or their legal representatives, had authority, inciden- 
tally, to decide whether one who claimed, not as the original grantee, was entitled 
to a confirmation ; and such confirmation, in favor of an assignee, has been uni- 
formly regarded as entitling the latter to a patent. It is evidence against the gov- 
ernment, and though not binding on the original grantee, or those claiming under 
him, is prima facie evidence against the rest of the world. 

A petitory action may be maintained against a naked possessor, upon a title which, if 
accompanied by possession, would be regarded as a just title. 
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A petitory action may be defeated, by showing that the title is in a third person, or 
that the latter has a better title than the plaintiff. 

Jurors are so far the judges of the law as well as of the facts, that they have a right, i in 
all cases, to find a general verdict. But the court, if not satisfied therewith, may 
grant a new trial. 


Appgat from the District Court of Catahoula, Boice, J. 

McGuire, for the plaintiffs. 

Brent and Dunbar, for the appellant. 

Buttarp, J. The plaintiffs represent that they are the legal 
and rightful owners of a tract of land fronting on Black river, 
having Little river or Catahoula bayou for its upper side line, 
and containing one thousand acres. That they claim said land in 
virtue of a confirmation by the United States to Charles Miles in 
1812, and a chain of mesne conveyances from those under whom 
they hold, of record in the parish of Catahoula, beginning as far 
back as 1809. They further state that they, and those under whom 
they claim, have had the peaceable and uninterrupted possession 
of said tract, under just titles, translative of property, for more than 
thirty years ; and have, for the whole or a greater part of the time, 
made the regular payment of taxes thereon, which confers on them 
title by the prescriptions of ten, twenty, and thirty years. They 
further allege that, in the year 1837, the defendant Turnley wrong- 
fully and illegally took possession, and that on the 28th of Janu- 
ary, 1837, the petitioners sued the said Turnley for the recovery 
of said tract of land, which suit was continued from time to time 
until the fall term, 1840, when the plaintiffs took a nonsuit. They: 
ask for judgment against Turnley for the land, and for damages. 

The first answer of the defendant was a general denial of the 
plaintiffs’ title. In an amended answer, he avers that he is owner 
of the land claimed by the plaintiffs, by virtue of a deed of con- 
veyance from John Hébrard, Eugenie Roberts, and Bennet Rob- 
erts, the heirs and legal representatives of John Hébrard, de- 
ceased, from whom they derive title, dated June 8th, 1835. He 
further pleads prescription, and claims $5000 for improvements 
put upon the land. : 

There was a verdict in favor of the plaintiffs for the land, smd. 
allowing to the defendant $2700 for his improvements ; and the 
defendant has appealéd from the judgment rendered thereon. . The 
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appellees pray a reversal of the judgment allowing the claim for 
improvements. The plaintiffs gave in evidence, in support of 
their title, Commissioners’ certificate (B) No. 1754, showing a 
confirmation, in favor of Charles Miles, of his claim to “a tract 
of land containing about 1182 ,§, arpens, equal to 1000 American 
acres, founded on an uninterrupted occupancy and cultivation by 
John Hébrard, and others claiming under him, for more than seven- 
teen consecutive years previous to the 20th day of December, 
1803, being one moiety of the entire tract, the other half being con- 
firmed to John Henry ; the whole claimed under an order of sur- 
vey for forty arpens front, by the depth of forty, on both sides of 
Little river, bearing date the 22d day of March, 1786, under the 
signature of Estevan Miro, the Governor of the Province of Lou- 
isiana ; the authenticity of which order of survey being question- 
able, the claim is confirmed for a less quantity of land on proof of 
occupancy as above stated, and the part hereby confirmed to the 
said Charles Miles having a front of thirty arpens on the right 
bank of Black river, descending said river from its junction with 
Little river, sometimes called Catahoula bayou, to a point at the 
termination of said thirty arpens, whenee.a line nearly parallel 
with the general course of Little river, from its mouth up, shall 
be extended so far as that the quantity of one thousand acres will 
be included, by running the back line nearly parallel with the gen- 
eral course of Black river, until it shal] intersect Little river, 
and thence down the right, bank of Little river, as it meanders, 
to the beginning.” 

The plaintiffs further gave in evidence a plat of survey made 
by order of the Surveyor General, and approved by him, which 
shows a location of the confirmed claim of Miles, conformable to 
the calls of the certificate of confirmation. 

Charles Miles, in whose favor this tract of land was confirmed, 
conveyed it to the plaintiffs, or those whom they represent. That 
deed appears to us sufficiently proved. A witness testified that 
he was acquainted with Miles, and that he knows his signature, 
having seen him write, and possibly received letters from him, and 
that the signature to the deed and Commissioner’s certificate is 
his. It is contended that this is insufficient, because the witness 
does not say that he had seen Miles write his name, and because he 
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does not state how he knows the signature to be genuine. The 
opposite party might have inquired, on the cross-examination, what 
were the witness’ means of knowing that the signature was gen- 
uine. This he has not chosen to do, and we consider his testimony, 
coupled with proof of the hand-writing of Pope, one of the sub- 
scribing witnesses residing in Kentucky, as sufficient to prove the 
deed under private signature ; and that it was properly peta: 
to go to the jury. 

Miles appears to have claimed the land, before the Commicsicintit) 
as assignee, and in the right of John Hébrard, and those claiming 
under him, in virtue of their occupancy and cultivation for many 
years before the change of government, the other half of the traet 
being confirmed to John Henry ; and at this point in the cause a 
difficulty arose as to the proof of any such assignment or convey~' 
ance. It is certain that the Commissioners regarded Miles as as- 
signee, and it is asserted that Hébrard sold to Henry, and Henry 
to Miles. The principal controversy relates to these two links im 
the plaintiffs’ title. ' 

Two documents were produced, purporting to be copies from 
the Record of Deeds in the office of the Parish Judge of the parish 
of Catahoula, of a deed from John Hébrard to John Henry, sell- 
ing and conveying all that valuable tract of land on the Black 
river and the bayou Catahoula, containing about three thousand 
acres or arpens, and bearing date August, 1807, more than thirty- 
five years ago; and another from Henry to Miles for the same land. 
It was contended that the originals were not sufficiently accounted 
for, nor their genuineness established. 

Thomas, one of the plaintiffs, laid a ground for the introduction 
of these copies of acts under private signature from the records 
of the parish, by making oath that he had made diligent inquiry 
and search for the original deeds of conveyance, one from John 
Hébrard to John Henry, and the other from Henry to Miles, and 
both of record in the Parish Judge’s office, from all persons, and 
at all places where he had any reason to suppose they might be 
found, if in existence, but without being able to gain any infor 

mation in relation to them, from which he has just reason to be~ 
lieve that they have been lost or destroyed ; that he is convinced 
that neither Miles, nor any of the plaintiffs, have any knowledge 
Vou. III. 27 
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of them, but believes that they were lost or destroyed in the Land 
Office at Opelousas, where he has just reason to believe they were 
placed by Miles, both from his own information and from other 
circumstances. 

- In further support of the deeds, it is shown, that Hébrard in- 
stituted a suit against Henry to recover the price of the land, and 
alleged a sale from himself to Henry, and that he recovered a 
judgment. It is further shown, to have been formerly the prac- 
tice to give back originals, after recording or copying them into 
the récords of the Parish Judge’s office, and that the record books 
containing these deeds are regularly kept, and still exist in the of- 
fice. It is also shown, that the three persons who purport to have 
signed as subscribing witnesses are dead, as well as the judge of 
the parish in office at that period. ‘The deposition of the present 
Register of the Land Office at Opelousas, was also produced, to 
show that search had been made in his office for the deeds, with- 
out success. 

The antiquity of these instruments, together with all the other 
circumstances shown in evidence, such as the death of all the 
parties. and witnesses, the admission of Hébrard in a judicial pro- 
ceeding, especially when that proceeding is the basis of the title 
under which the defendant claims to hold the land through a sher- 
. iff’s sale to Bowie, a relinquishment by Bowie and the heirs of 
Hébrard, and the sale by those heirs to Turnley, and the fact 
that the Commissioners recognized Miles as the assignee, satisfy 
us that the deeds were genuine, and the copies properly admitted. 
There is nothing to create the slightest suspicion ; and possession 
seems to have accompanied the deed to Henry, for it is stated by 
the Commissioners that a part of the land had been confirmed to 
him. 

The deed from Henry to Miles purports to convey a tract of 
land described as follows: “ Beginning at a large sweet gum on 
the bank of Black river, at the lower end of a survey containing 
1600 French acres, which he purchased of John Hébrard, and 
running thence north-eastwardly, with the meanders of the river, 
the distance of 346 poles, for a front line, to a sasafras and pecan 
on the bank of said river; and said front line is found to be the 
course of N. 20 E., thence at right angles N. 20 W. from each 
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end of the above front line 465 poles, which is intended to include 
a survey of 400 superficial arpens which said Henry conveyed to 
James Waliace, the said Wallace having recently transferred the 
said 400 arpens to the above named Charles Miles. The abore 
described lines are to contain 1000 acres, more or less.” 

This sale does not embrace the land at the confluence of the 
Black and Little rivers, where the defendant’s house is represented 
to stand. It commences forty arpens below that point, and the 
front is thence up the river 346 poles, and the side lines about 
forty. arpens in length. It is clear, then, that the location, by the 
surveying department, deviates from the description of the land 
in the act of sale from Henry to Miles; and that the confirmation 
by the Commissioners in favor of Miles,was not confined to the land 
embraced in the deed from Henry, but gave him thirty arpens 
front on the right bank of Black river, sepa the river from 
its junction with Little river. 

It appears, therefore, that, although Miles was recognized by 
the Commissioners as the assignee of those whose settlement right 
was confirmed, (for it must not be forgotten that Hébrard’s order 
of survey was repudiated by them as spurious,) the plaintiffs 
have not shown, by other evidence than the certificate itself, that 
they owned that part of the tract immediately at the junction of 
the Black and Little rivers. And the question here occurs, how 
far that recognition by the Commissioners furnishes evidence of 
title in Miles, so far as the defendant is concerned; and how far 
he may require the plaintiffs to supply that link in their chain of 
tile? 

Hébrard had sold all his pretensions to Henry, and consequent- 
ly the confirmation to Miles, as assignee, could not enure to the 
benefit of the former, the original grantee. The title set up by 
the defendant, under the heirs of Hébrard, is not fortified by this 
circumstance. 

But the defendant gave in evidence, to show an outstanding title 
to.a part of the locus in quo, an act of sale from Henry to one - 
York, to whose benefit it is contended the confirmation must have 
enured. This deed bears date Dec. 2, 1809, and purports to 
convey to York all the land on the east side of the river which 
Henry had purchased of Hébrard, and “on the west, beginning 
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atthe mouth of the Ouachita and running fifteen acres down, 
crossing the Catahoula bayou, and running forty acres back, in- 
cluding the ferry,” &c. ’ vs 

It is contended that, there being no evidence of any assignment 
or transfer from York to Miles, the confirmation confers no title 
upon the latter, so far as an outstanding title in York is shown, 
and that, consequently, he cannot recover that part of the pre- 
mises. 

In the case of Sanchez and wifes v. Gonzales, 11 Mart. 207, 
this court held “that the appellant could not be bettered in rela- 
tion to his title by the certificate of confirmation of the Land Com- 
missioners of the United States, even if admitted to make a part 
of the facts in the cause: first, because the certificate gives no 
right against individual claims; and secondly, because, &c.” 
The same idea is expressed, in other cases, by saying that the Com- 
missioners’ certificates generally amount to no more than a relin- 
quishment on the part of the government. In the case of Sacket 
v. Hooper, (3 La. 107,) the plaintiff claimed under a sale from the 
original grantee, and the confirmation relied on by the defendant 
was in favor of an assignee, and it was held that the recital in the 
certificate did not show title as to the supposed assignor. ‘The 
court said, ‘‘ the certificate confirms the claim in Wiley, on an 
allegation of a sale from McLaughlin; but unless the sale be 
established, the confirmation enures to the benefit of the person 
having the inchoate title, as settled by several decisions of this 
court.” 8 Mart. N.S. 331. 

It is believed that, in all the cases in which this principle has 
been recognized by this court, the question arose between the ori- 
ginal grantee, or one claiming directly from him, and the person 
in whose favor the title had been-confirmed as assignee. To that 
extent, nothing can be more clear or better settled. And if the 
representatives or vendee of York were now suing Miles for the 
land at the junction of the Ouachita and Little rivers, the certifi- 
cate in favor of tHe latter, as assignee, would not make proof 
against him, and Miles could not make out his title without prov- 
ing the assignment recited in the certificate.- On the contrary, 
the court held, in the case of Boatner v. Ventress, (8 Mart. N.S. 
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657,) that a recital in a patent or certificate of confirmation binds 
persons showing no title, and is good evidence against them. © 

The Commissioners appointed to decide upon land titles emanat> - 
ing from the former sovereigns of the province of Louisiana, 
acted under various laws of Congress, which authorized them to 
confirm, in favor of certain grantees, or their legal representatives, 
inchoate titles existing at the change of government. They, there- 
fore, had authority, incidentally, to decide whether the claimant, 
who was not himself the original grantee, showed himself entitled 
toa confirmation ; and such confirmations in favor of an assignee, has 
uniformly, it is believed, been regarded as entitling the assignee 
toa patent. It is evidence against the government; and although 
the grantee or settler cannot be concluded by it, we see no’ good 
reason why it should not be at least prima facie evidence against 
the rest of the world. In the case now before us, York, and any 
person claiming to hold under him, would not be bound by the 
recital in the certificate ; but if the decision of the Board in favor 
of Miles authorized the issuing of a patent, why should a third 
person avail himself of the absence of proof of an assignment, 
when York, or his representatives, remain silent? Against any 
person except York, or his representatives, we think the- recogni- 
tion in the certificate furnishes prima facie evidence. If Miles 
were in possession under that title, we cannot doubt but that it 
would be a sufficient basis for the ten years’ prescription; and we 
held, in the case of Bedford v. Urghart, (8 La. 241,) that a pe- - 
titory action can be maintained against a naked possessor, upon a 
title which, if accompanied by possession, would be regarded as 
a just title. ’ of 

But it is contended, on the part of the defendant, that, even 
without setting up any title, he has a right to show an outstanding 
title, to defeat the action of the plaintiffs, and that the deed to 
York shows such outstanding title, and presents an insuperable 
barrier to the plaintiffs’ recovery, unless they prove the assign- _ 
ment. 

It is true that the plaintiffs must show title in themselves, 
and it follows that the defendant may defeat their action by 
showing that the title, which the plaintiffs pretend to own, be- 
longs to another, and that another has a better title. But having 














214 ALEXANDRIA, © 


‘Thomas and others v. Turnley. 





——P 





expressed an opinion that the recital in the certificate is prima 
facie evidence in favor of the assignee, we cannot consider the, 
deed to York, per se, as evidence of such an outstanding title. 
The title thus shown must be a legal, subsisting, and a better title 
than the plaintiffs’. 4 Wash. C. C. R. 171. 

The title exhibited By the defendant is clearly a non dates 
Hébrard, under whose heirs he claims, had sold to Henry, and 
Henry had sold to Miles and York. At the time of the judgment 
of Hébrard against Henry, and of the sheriff’s sale, Henry had 
no title, and Bowie acquired none by the sheriff’s deed. But, 
further, Hébrard was the warrantor of Henry, and his heirs never: 
could set up title against his vendee. They are estopped and: 
precluded by the exception of warranty. 

This brings us to consider certain bills of exception, taken dur- 
ing the progress of the trial in the District Court. 

The defendant prayed the court to charge the jury, that, if they 
believed from the evidence that Henry, when he made his sale to 
Miles, had no interest or title to or in the land now in possession 
of Turnley, he could convey none to Miles, and that the plaintiffs 
could not recover without title. The judge, however, told the 
jury, that if Henry had no right to the land then, he could not 
convey any; but if he had had land, and had sold part or all 
to another person previously, the sale to Miles would be a 
title translative of property, and the only person who could take 
the land from him would be the former vendee of Henry. 

In substance the charge was such as was asked, as to the want 
of title in Henry when he sold to Miles; and, if we understand 
the import of the whole charge, it was not calculated to mislead 
the jury to the prejudice of the defendant. The idea which the 
judge intended to convey, probably was, substantially, what we 
have above expressed, that York, or his representatives alone, 
could recover the land from Miles. The most material part of the 
charge prayed for was given, to wit, that the plaintiffs could not 
recover without title. 

Another bill of exceptions shows that the defendant prayed the 
court to instruct the jury, that they were the judges of the law and 
facts. The judge refused to do so in those words, but told them 

that they were to judge of the facts and the evidence, and’ should 
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be governed in their construction of the law by the opinion of the 
court; that the court was to give them the doctrine of the law 
applicable to the case ; that it was supposed they would be guided 
by its views; and that they were to judge, exclusively, what 
facts were proved, and how far the principles of law were appli- 
cable, and to draw a conclusion from the law and facts in their 
verdict; and that in this sense they were judges of the law and 
the facts. This charge might have been more clear, perhaps, by 
telling the jury that they had a right, in all cases, to find a general 
verdict ; and that the court could grant a new trial if not satisfied 
with their finding ; but the explanation given by the judge was 
not such as to prevent their doing justice between the parties, as 
they understood the law and the facts. 

The testimony of King was properly admitted ; and the pay- 
ment of taxes was sufficiently proved. Nothing shows that any 
better evidence was in the power of the party.* 

Tlie appellees have prayed that the judgment may be amended 
in their favor, the jury having given too much for improvements 
and because the defendant, being in possession without title, and 
consequently in bad faith, was not entitled to recover for his im- 
provements. 

The jury thought, from the evidence, that the value of the land 
was enhanced $2700 by the buildings and clearing ; and we are 
not satisfied that justice requires that we should disturb their ver- 
dict. ; 
Judgment affirmed. 





* King, who was examined under a commission, testified that, as the agent of Miles, 
*he had paid the taxes. His testimony was objected to, on the ground stated in the 
bill of exceptions, * that his answer referred to an old account against Miles, which re- 
ferred to tax receipts marked by letters, which receipts, if in existence, were the best 
evidence ; and that, not having been proved to have been lost, nor in any manner ac- 
counted for, no inferior evidence could be received.” 









ALEXANDRIA, 


Succession of Hugh B. Joh Kennedy and another, Appellants. 











Succession or Hvucu B. Jounson=—Wiiiiam KENNEDy and ano- 
ther, Appellants. 


One who has ceased to act as overseer, but continues his services as an agent for the 
owners of a plantation, has no privilege on the crop for his services in the latter ca- 
pacity. 

An overseer whose services have continued for one year and for a part of a second, has, 
under art. 3184 of the Civil Code, § 1, a privilege on the crops of both years, or on 
either, for the whole amount due him. His privilege on the crop of the past year, 
may be exercised upon its proceeds, even after it has been sold; but as to the 
growing crop, his privilege is confined to the crop itself. 

The holders of notes given for the price of a tract of land, though not identified with 
the sale by the paraph of a notary, will be entitled to a privilege on the thing sold. 
The paraph of the notary is not the only means by which the notes may be identi- 
fied. Their identity may be proved by his oath. 


Arrzat from the Court of Probates of Catahoula, Taliaferro, J. 

Buuxarp, J. The curator of the vacant estate of Hugh B. 
Johnson having presented his tableau, or statement of the debts 
due by the, estate, showing the order in which he proposed to 
_ Classify them, sundry oppositions were filed, two of which only 
need now be noticed, to wit, those which relate to W. Kennedy 
and Louisa Harper, they alone having appealed from the judg- 
ment of the Court of Probates amending the tableau. 

I. William Kennedy was the overseer on the plantation of the 
deceased for the year 1839, and for a part of 1840, and his claim as 
such, and as agent subsequently, was put down on the statement 
or tableau as privileged upon the crop of 1840. The Judge of 
the Court of Probates was of opinion that he was entitled to a pri- 
vilege on the crop of 1840, only for his wages as overseer for a 
part of that year, amounting to $219; that for his services as 
agent a few months longer, during the same year, amounting to 
$306, and for his wages for the year 1839, amounting to $700, he 
was to be classed as an ordinary creditor. 

We concur with the Probate Judge in the opinion that the salary 
of Kennedy as agent, after he ceased to be overseer, is not privi- 
ledged upon the crop. But we think that for his wages in that 
capacity for 1839, and a part of 1840, he has a privilege on the 
crops of both years for the whole amount. Art. 3184 of the Civil 
Code, is in the following words: “The debts which are pri- 
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vileged on certain moveables are the following: I. The appoint- — 
ments or salaries of the overseer for the year last past, and so 
much as is due for the current year, on the product of the 
last crop, and the crop at present -in the ground.” &c. This 
afticle supposes a continuity of service, and the privilege is not 
confined to the crop itself of the past year, but extends to the pro- 
duct of it. Jn relation to the growing crop, the expression is dif- 
ferent. The privilege as to the last year’s crop may be exercised; 
it would seem, upon the proceeds, after the crop has been sent to 
market and sold. The two clauses of the sentence are connected 
by a copulative conjunction, and give, we think, a privilege to the 
overseer upon both crops, or either, for the whole of his wages for 
the past and current year. 

II. The other appellant, Louisa Harper, complains that Painter 
and Williams were set down on the tableau as entitled to the ven- 
dor’s privilege, for two claims, the one for $6034, and another for 
$4034, evidenced by two notes given by the deceased ; and that 
Tew and Dosson are allowed to stand as privileged i al- 
though they are not so. She represents that she is herself the 
holder of a note of Johnson’s, and is classed as having the vendor’s 
privilege and a mortgage for $9034. 

The two notes held by Painter and Williams are produced and 
identified with the sale of the plantation and slaves from Lope to 
Johnson ; not by the paraph of the notary, it is true, but by his 
oath. They are for the same amounts, of the same date, and 
payable at the same periods, to the order of the vendor. The act 
of sale recites.that, “‘the said Johnson has executed two promis- 
sory notes, dated 4th March, 1839, and payable, one on.the 4th 
March, 1840, for $4034, the other payable on the 4th March, 
1841, for the sum of $6034, which said notes are secured by per- 
sonal security.” , 

It is argued that these expressions in the deed, coupled with the 
fact that personal security was given, and that, with respect to 
the other notes given for the price, payable afterwards, a mortgage 
was expressly reserved, show that the parties did not intend that 
the notes in question should be secured also by the vendor’s privi-. 
lege ; that they do not bear the ne varietur of the notary as the 
others given for the rest of the price do; that the names even. 
Vor. III. 28 
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of the sureties are not given ; and that there is strong reason to be- 
lieve that the vendor credited the sureties and waived his.privi- 
lege as vendor. 

To this it may be said, that the paraph of the notary on notes is 
not exclusive evidence of their identity, and that the vendor has a 
privilege on the thing sold, when it appears by the deed that the 
sale was on credit. The case of Howard v. Thomas was a strong- 
er one than the present. In that case the court held that, although 
it was agreed that the act of sale should contain no special mort- 
gage, and that the price should be given in drafts, “‘ which when 
paid shall be in full,” &c., the vendor had a right, upon non-pay- 
ment of the drafts, to revert to his original contract, and seize the 
property upon his privilege of vendor. 3 La. 112. 

We freely admit that such a practice is calculated to mislead, 
and may be productive of frauds ; and that persons taking notes, 
regularly identified by a notary, and seeing, on recurring to the 
act, that they were given for the price of an immoveable and se- 
cured by special mortgage, while other notes given for the same 
purpose are expressly declared to be secured by personal security, 
and no mortgage reserved, might fairly conclude that their own 
notes alone were secured either by a mortgage or privilege on the 
immoveables. If it were res nova we should hesitate to pro- 
nounce that, as to third persons, the vendor, under such circum- 
stances, still retains his privilege. But the vendor’s privilege is of 
a character so sacred, that in cases of doubt it ought, perhaps, to 
be maintained ; and the court has already settled the question 
arising in this case in several previous ones, particularly in that 
above referred to, and in that of Moore, Adm’r, v. Louaillier et al. 
2 La. 575. 

It is, therefore ordered and decreed, that the judgment of the 
Court of Probates be affirmed, as to all matters except the privi- 
lege of W. Kennedy ; that in relation to his claim it be reversed ; 
and that the statement of debts be so amended, as to place the said 
Kennedy as a privileged creditor on the crop of 1840 for his wages 
as overseer for the years 1839 and 1840, to wit, the sum of nine . 
hundred and nineteen dollars, and as a simple creditor for the bal- 
ance of his demand; that the statement of the debts as thus 
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amended, be homologated ; and that his costs of the annie: ~ 
paid out of the estate. 
- Purvis, for the appellants. 


- Garrett, contra. 
e 











Preasant M. Buacxstone v. His Crep:Tors. 


In contests between the creditors of an insolvent, the confessions or acknowledgments 
‘of the latter are not evidence. Such declarations are presumed to be fraudulent. =< 

Where the vendors of slaves have left them for a number of years in the possession of 
the vendee, without taking any steps to preserve their privilege, they cannot assert it 
to the prejudice of creditors who have obtained judgments against him, or received 
special mortgages fromhim. C.C. 3238. 


- Appgat from the District Court of Catahoula, Willson, J. 

Mayo, for the insolvent. 

McGuire, for the appellants. 

Morpuy, J. Lancaster, Denby & Co., and S. W. Oakey & 
Co., creditors of the insolvent, have appa’ from a judgment dis- - 
missing their opposition to the tableau of distribution filed by the 
syndic. They claimed under article 722 of the Code of Practice, 
a privilege upon certain immoveable property and slaves, levied 
upon by them previous to the filing of the insolvent’s schedule, 
The record shows that the property seized was subject to judi- 
cial mortgages of an older date than theirs, and to a special mort- 
gage in favor of L. Lastrapes, Desmare & Co. Although the law 
allows to the seizing creditor a privilege over the ordinary credi- 
tor, as a reward for his diligence, it clearly does not entitle him to 
be paid in preference to creditors holding prior liens or mortgages. 

The appellants Lancaster, Denby & Co. have claimed, besides, 
the vendor’s privilege on the proceeds of certain slaves, which 
they say were sold by them to Blackstone, who gave drafts for 
the price upon the firm of Wilkinson, McNeil & Co. of Natchez, 
who accepted the drafts, but took the title to the slaves in their 
own name, and gave a promise in writing to the insolvent to trans- 
fer the title to him as soon as he should have paid the debt, which 
le never did. They aver that their debt, for which they obtained 
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a judgment previous to the surrender, is a part of the price of those 


‘slaves, to which the insolvent has no claim or title, until their de- 


mand be paid. The appellants offered below no‘ evidence what- 
ever in support of these facts, but relied exclusively on a declara- 
tion of the insolvent in his schedule, which, to a certain extent, 
agrees with the statement they make in their opposition. The 
record shows that the insolvent has no recorded title to the slaves 
in question ; but it is proved that they have been in his possession 
since the year 1837, as his property. So early as the case of 
Menendez v. The Syndics of Larionda, reported in 3 Mart. 258, 
this court held, that, in a contest amongst the creditors, the-confes- 
sion or acknowledgment of the insolvent makes no proof against 
his creditors, because it is considered as fraudulent. We are not 
aware that the principle laid down in that decision, has been de- 
parted from in our subsequent adjudications. But were the ap- 
pellants even permitted to avail themselves of the insolvent’s de- 
claration, it could not assist them. They do not claim the rescis- 
sion of the sale, because the price has not been paid, but assert 


their right to a privilege as vendors, thus acknowledging the owner- 
ship of the insolvent as their vendee. After leaving the slaves a 
number of years in the possession of Blackstone, without taking 
any steps to preserve their privilege, they cannot claim it now to 
the prejudice of those creditors who have obtained judgments 
against him, or received from him special mortgages. Civ. Code, 


arts, 3238, 3241. 
Judgment affirmed. 





Moses Eastman, Syndic, and others v. Jacos Ber.uer. 


An agreement in fraud of the law, cannot be carried into effect. 

To*support the prescription of ten years, the title to the immoveable must be appar- 
ently good, and of a character to induce the belief, on the partyof the possessor, that 
it is perfect. A title, defective on its face, will hot be sufficient ; aliter, where the- 
defeet proceeds from circumstances or evidence dekors the instrument. 

Where one assumes to sell without title, or without disclosing the defects in his title, 
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the vendee, in good faith, though holding a non domino, may plead the prescription 
of ten years. Otherwise, where vendor sells only his right or interest, shows 
what it is, and declines to warrant generally, thos bringing home to the vendee 
knowledge of his title. 





r 


Appeat froin the District Court of Concordia, Curry, J. 

Gartanp, J. This suit is instituted to recover one-fourth of 
section No. 9, in township 10, north range, 12 east, which con- 
tains eight hundred arpens of land, and the whole of section No. 
10, in the same township and range, containing a like quantity. 
The plaintiffs claim title to the one-fourth of section No. 9, under 
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a patent from the United States to Hatton Middleton; and their 


title to section 10, is under a patent to Joseph Adair, to which 
they set up an equitable title, alleging that Adair settled and im- 
proved the land fur Hatton Middleton, and that the confirmation 
in the name of Adair, was made in consequence of there being 
another title claimed by Middleton, as a settlement right, under 
the acts of Congress of 1805 and 1806, in relation to claims of 
that description. ’ 

The defendant claims the land by a sale from Adair, ‘made in 
March, 1817, in which he sells the whole of the section No, 10, 
and an undivided fourth of section No. 9, which adjoins No. 10 
on the upper side. ‘There are~warious recitals in this deed, in re- 
lation to the transactions between Middleton and Adair about the 
land, which, if they prove anything, show that the parties under- 
stood the nature of the titles about to be transferred. The de- 
fendant also pleads the prescription of ten and thirty years. 

We are satisfied that the plaintiffs have not a shadow of title to 
the section No. 10, which they claim. ‘They show no deed from 
Adair to Middleton, and rely solely on the recitals in the deed 
from the former to the defendant. These recitals would, if con- 
strued and understood as the plaintiffs desire, prove that there 
was an agreement between Adair and Middleton to obtain two 
titles for the latter, by virtue of settlement and cultivation previous 
to December, 1803, which the law prohibited. Such an agree- _ 
ment, being in fraud of the acts of Congress, this court would not 
carry into effect, even if proved. 

To divest the representatives of Hatten Middleton of the legal 


~ 
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title vested by the patent in him, the defendant relies upon two: 
grounds: First. The agreement between Middleton and Adair, 
made in October, 1803, by which the latter consented to go upon 
the land. claimed by the former, near the Petit Gulf Island, and 
clear ten acres of land so as to fit it for cultivation, and build a 
house of certain dimensions, in consideration of which Middleton 
agreed to convey to him two hundred arpens of the’ tract, to be 
taken from the upper side. Second. Upon his plea of prescrip- 
tion. 

As to the first ground, the contract between the parties was 
commutative ; Adair was to perform certain stipulations, aad Mid- 
dleton was to make a title when the improvements were made. 
It was a contract to sell when the price should be paid, and there 
is not sufficient evidence in the record to show any performance 
of the contract on the part of Adair. The evidence goes to prove 
most clearly that, after the contract was made, Adair, instead of 
making the improvements on the land claimed by Middleton, went 
upon a tract adjoining it below, improved, and lived on it a num- 
ber of years, and, finally, obtained a title to it, by virtue of his 
settlement and cultivation previous to December, 1803. The 
contract was made in October, 1803, a short time previous to the 
actual cession of Louisiana by France to the United States. The 
treaty was well known at the time, and people were desirous of 
making improvements, and securing land for themselves, it being 
reasonable to suppose that the same rights and privileges would 
be accorded to settlers in Louisiana, which had been, but a 
short time previously, granted to those in the adjoining territory of 
Mississippi. 2 Laws U.S. p.546. It is, therefore, very proba- 
ble, that Adair thought it might be as well for him to make the 
improvements on a piece of vacant land, and thereby get a title 
for a section, instead of one for two hundred arpens only. The 
evidence that any improvement was made on section No. 9, back 
from the river, is loose and indefinite ; and no witness testifies that 
the : clearing was made by Adair. The land cleared by Benjamin 
Adafr is included in section 10, and cannot avail the defendant. 
Had Joseph Adair cleared ten acres of land, and fitted it for cul- 
tivation, and built a log house in the latter part of the year 1803, 
it certainly would have been in his power to show that the im- 
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provement and house were there in 1807 or 1808, unless the lat- 
ter had been destroyed or removed, which the witnesses, who tes- 
tify as far back as that period, would be likely to have heard 
or known. ‘There is no evidence that any house was on the pre- 
mises in 1807 or 1808, and the clearing seems to have been’a 
small one. At the same time Joseph Adair was living on section 
No. 10, and appears to have been there for a number of years: 
We ate, therefore, of opinion, that the agreement between Mid> 
dleton and Adair, does not, of itself, confer a title to the land: ‘on 
the latter. 

‘The plea of the prescription of ten years will not, in our opitiies 
protect the defendant. Laying out of view all the questions raised 
as to the effect of Middleton having died out of the State, and’ of 
his heirs not having accepted his succession, we come directly to 
the deed from Adair to the defendant, and are of opinion it cannot 
form a basis for the prescription of ten years. It is well settled; 
that to become the basis of this prescription, the title must be ap= 
parently good, and of a kind calculated to induce a belief in the 
possessor that it is perfect. A title, defective in point of form, 
cannot be a basis for prescription. By this, the law means, a tifle, 
on the face of which some defect appears, and not one that 
be proved defective by circumstances, or evidence dehors the im- 
strument. 7 Mart. 403. 10 Ib. 436. 4 Ib. N.S. 213. 5 - 
240. if 

The title from Adair to the defendant is a quit-claim wer 
The vendor does not warrant the title against any one but himself, — 
his heirs, and those claiming under him. In the deed an un- 








divided portion of the land only is sold; no partition had been = 


made ; and an agreement to divide the land, made with a person 
not shown to have been authorized, has never been executed. An 
outstanding claim in Thirsby is mentioned, and other expressions 
are used, which make it clear that the parties did not understand 
that the title to the locus in quo was vested in Adair. Circumstances ~ 
are shown, which prove that Adair did not possess animo domint, 
and that the defendant knew it. Where a vendor assumes to sell 
without title, or a disclosure of the defects in his title, the vendee, 
in good faith, though holding under a sale a non domino, mayinvoke 
the prescription of ten years. But the case is different,:-where 
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the vendor sells only his right, title, and interest, and declines to 
give a general warranty, and sets out or shows the kind of claim, 
title, or interest he conveys, and brings home to his vendee a 
knowledge of his title. If the title turn ont to be defective, the 
prescription of ten years will not protect the purchaser. 10 La. 283. 
The fact of a vendor refusing to guaranty the title he gives, is a 
circumstance calculated to excite suspicion as to it, and should 
put a vendee on his guard, and would, very probably, induce him 
to make inquiries as to the validity of the title. 

The judgment of the District Court is, therefore, affirmed, so 
far as it quiets the defendant in his possession and title to the sec- 
tion No. 10, claimed by the plaintiffs ; but so far as it relates to 
that portion of section No. 9, decreed to be the property of the 
defendant, the judgment is annulled and reversed, and it is ordered 
that the plaintiffs do recover of the defendant Jacob Beiller, 
that portion of section No. 9, in township No. 10, north range, 
No. 12 east, in his possession, containing two hundred arpens 
more or less, and that they be quieted in their title to the same. 
As relates to the question of fruits, revenues, and improvements, 
this case is remanded to the District Court to be proceeded in ac- 
cording to law. The costs in the District Court up to this period, 
and those of the appeal, to be paid by the defendant; and those 
hereafter incurred to abide the judgment to be hereafter rendered. 
In the meantime no writ of possession is to be issued. 

* Elam, for the appellants. 

Stacy, for the defendant. 





Warren M. Benron v. James Roperts. 


. An execution cannot be enjoined, on grounds which might have been pleaded in de- 
fence before judgment. 


‘Aprgat from the District Court of Carroll, Curry, J. 

Copley and Hyams, for the appellant. 

Dunlap, for the defendant. 

Gartanp, J. The petition represents that on the 22d of July, 











Benton v. Roberts. 


1840, the defendant, who is a resident of Virginia, obtained a 
judgment against the plaintiff for $5121 50, with interest, é&c., 
from which the latter appealed to this court, but that his appeal 
was illegally dismissed, and that the sheriff was about to execute 
the judgment by seizing and advertising for sale a judgment, which 
he (plaintiff,) had obtained against Abner C. and James Roberts, on 
the 3ist of May, 1841. It is further alleged, that the execution 
on the judgment of the defendant against the plaintiff, was issued 
illegally and improvidently, because the judgment was illegally ren- 
dered, and is oppressive and unjust. The plaintiff avers that the 
sheriff will sell.the judgment obtained by him against the defen- 
dant and A. C. Roberts, unless prevented. He alleges that an 
injunction ought to be granted him: 

First, Because he has paid James Roberts $1102 02 in ish 
or otherwise, which sum should have been credited on the judg- 
ment and execution, it having been paid previous to the rendition 
of the judgment. 

Second, Because, as he alleges, Abner C. Roberts and James 
Roberts owe him, in solido, a note, the amount of which was due 
on the Ist of March, 1840, for the sum of $4380, less $675, of — 
which he is the endorsee, which note is secured by mortgage, and 
which he has a right to have compensated against the judgment at- 
tempted to be executed. The various sums which make up the 
$1102 92, according to the plaintiff’s own statements, were ex., 
isting in 1838, previous to the judgment rendered in favor of the 
present defendant. An injunction was granted on these allega- 
tions against the sheriff and James Roberts, he being a non- 
resident. The sheriff accepted a service for himself, and the 
petition and citation intended for James Roberts were served, as 
the sheriff returns, by handing them to his attorney, L. Selby, 
he representing said Roberts. 

The defendant moved to dissolve the injunction instanter : 

First, Because the petition states the defendant to be an ab- 
sentee, and no person has ever been legally appointed to represent 
Second, Because the affidavit is insufficient ; it stating that all 
the allegations in the petition are true, when there is Rothing 
stated to justify an injunction. — Me 
Vor. III. 29 
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Third, If the judgment of the defendant against the plaintiff 
_ was illegally rendered, the remedy is by appeal; and if the 
Supreme Court acted wrong in dismissing the appeal, the District 
Court has no jurisdiction to redress the injury. = * 

Fourth, Because the matters stated as ground of injunction, 
according to plaintiff’s own allegations, might have’ been pleaded 
in the defence of the case in which the judgment has been en- 
joined, and some actually were so pleaded ; and because it is now 
too late to present them. 

Fifth, Because his judgment is for $5121 50, with interest, 
and the amount claimed to be compensated only $4812, and 
interest. ° 

He further prays for interest, damages, and costs. 

The case was tried on the allegations in the petition, without 
any evidence except as to the value of the attorney’s fee. The 
injunction was dissolved, and the judge gave a judgment against 
the plaintiff and his security on the injunction bond, for the sum 
of $250 for counsel fees, as special damages, for five per cent 
interest on the judgment enjoined amounting to $354, and for 
$728 damages under the act of 1831, relative to injunctions. 

As the case now stands, it must be decided on the allegations 
in the petition, which are to be taken as true. Those in relation 
to the judgment alleged to have been seized, are very vague and 
loose. The amount of the judgment is not stated, so that a credit 
could be entered; but the date and the mumber of the suit is 
given, by which we are enabled to see, that the judgment alluded 
to was reversed by this court, so far as it relates to James Roberts, 
at the last October term. 1 Robinson, 101. 

As to the demands which Benton now wishes to plead in com- 
pensation, they all existed, according to his own showing, previous 
to the judgment against him. It has been long settled by this 
court, that an injunction cannot issue to stay an execution, on 
grounds which might have been pleaded in defence before the 
judgment. 8 La. 134. Idem. 273. 2La.181. 1 Mart. N.S: 
71. 8 Ib. N. S. 513. Litigation might be greatly protracted, 
were it permitted to a defendant to withhold his pleas of payment 
or compensation, until after a judgment, and then arrest an execu- 
tion, for the purpose of settling questions which, with more pro- 























priety, should have been decided when the first suit was on ‘trial. 
The attempt to arrest a judgment, because this court and the ins 
ferior tribunal have decided the case incorrectly, is only calculated 
to bring into ridicule the plaintiff, and those who advised mee to 
institute such a suit. 

- We donot think that the judge erred in diinclvig the injenns 
tion. As to the damages they seem to us very large ; but there is 
no evidence in the record that enables us to say whether on 
judge exercised a sound legal discretion or not. 


Judgment affirmed. 





Ursan E. Travis v. Joun M. January. 


It is no objection to a witness that he is interested in a case, when offered to testify 
against his interest. ; 

An attorney is not admissible as a witness to disclose facts, the knowledge of which 
he acquired confidentially, in the practice of his profession. But when in posses- 
sion of papers belonging to his client’s adversary, or when called on, after having had 
them in his possession, to disclose what he has done with them, er to point out 
where they may be found, the rule does not apply ; and he may be as properly called 

~ on to produce the papers necessary to establish the rights of the adverse party, if 

, still in his possession, or interrogated as to facts which may lead Baner dite isto 
_ as his client himself could be. C. P. 140, 473. 


Appeat from the District Court of Carroll, Bosworth, J. pte- 
siding.* 

Stmon,J. The plaintiff sues for the recovery of two tracts of land, 
which he alleges to be in the possession of the defendant. He avers 
that he derived his title to the property claimed, by entry and pur- 
chase of the United States, made at Ouachita, and prays that the 
defendant be ejected and put out of possession of the land, and con- 
demned to pay him five hundred dollars a year, from the time of 
his illegal detention thereof, &c. 

The defendant answers by pleading the general issue, and by 
averring that he is in possession of no land except what he bought 









* Tenney, J. had recused himself. 
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of Gideon Gibson, by two acts of sale which he annexes to his 
answer ; and he prays that his vendor be called in warranty. For 
this purpose, a curator ad hoc was appointed to represent G. Gib- 
son, who resides in the State of Mississippi, and‘ afterwards an 
answer was filed by his counsel, stating that Gibson really sold 
the land sued for to the defendant January, and that all the allega* 
tions, showing that said January was possessed of a good title to 
the land, are true. He further alleges, tha the purchased the land 
in controversy from Francis Y. and Thomas E. Tomkins, by an. 
act under private signature, which has been misplaced or lost ; 
and prays that his vendors be also called in warranty, and required 
to answer, under oath, certain interréyatories annexed to his an- 
swer, for the purpose of establishing the sale of the land by F. Y. 
and T’. E. Tompkins to him. 

F. Y. and T. E. Tompkins admit that they sold the land sued 
for to Gideon Gibson, by an act under private signature, or bond 
to make a title ; and state that they bought the land in dispute 
from the plaintiff, Urban E. Travis ; that, for the land sued for and 
another tract, they executed their three promissory notes, each for 
$3433 33, payable in three instalments ; that on the’ same day, 
Travis, their vendor, executed to them his bond for $20,600, to 
make a’ good title in fee simple to the land in their favor ; that they 
were put in possession of the land by Travis on the day the notes 
and bond were executed ; that, if the said bond for title be in pos- 
session of the plaintiff, the same was obtained by him without 
their consent or knowledge ; and that said Travis secretly con- 
ceals and retains the said bond for title, so that they cannot get 
possession thereof. They also allege that they have paid the two 
first instalments, and a part of the third one ; and that having been 
sued by Travis for the balance, a judgment was obtained by him 
against them. ‘They pray that Travis be required to produce the 
bond for title, and that the plaintiff be declared to have no right or 
title in and to the land by him sued for, 
~ The District Judge having recused himself, this case was tried 
before the Parish Judge of the parish of Carroll, who gave judg- 
ment in favor of the plaintiff ; from which judgment the defendant 


has appealed. ~ 
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ig Tey v. January. 

» The record contains clued bills of exception, two of, which 
we shall now proceed to examine. The first of these bills of ex- 
ception was taken to the opinion of the judge a quo, rejecting the 
testimony of Matthew B. Sellers, a witness introduced by the de- 
fendant. This witness, at the request of the plaintiff, having been 
sworn on his voir dire, stated that he was interested in the result 
of this case, as he had purchased part of the interest of the plain- 
tiff; and that he would be a loser if the suit should be decided 
against the plaintiff, and the defendant should succeed in sus- 
taining his defence. The defendant persisted in offering him as 
@ witness, as his interest was against him, and as he was nota 
party of record in the action. The plaintiff objected to his admis- 
sibility, and to his being sworn as a witness for the defendant. 
This objection was sustained by the court. 

' We think the judge erred. There is no rule of evidence better 
settled in our jurisprudence, than that a person interested in a 
cause, is an objectionable witness only, when offered to prove 
a fact consistent with his interest; for, if the testimony -he 
isto give be contrary to his interest, he is then the best possible 
witness that can be called, and no objection can be made to. him. 
3 Mart. 86. 41b.472. 6 Ib. 256. 4 Mart. N.S.172.. Itis 
clear that the judge @ quo ought to have permitted him to’be ex- 
amined, and that his testimony was erroneously rejected. 

. Before expressing our opinion on the: subjéct of the second bill 
of exceptions, it is first necessary to notice the facts that gave rise 
to the motion made by the defendant’s counsel in the course of the 
trial, which motion was overruled by the lower court. It appears 
that the plaintiff’s brother, who was cunmined as a witness, had 
once in his possession the document alluded to in the answer of the 
warrantors, F, Y. and T. E. Tompkins, as being an act under private 
signature, or bond for title, from the plaintiff to F. Y. and T. E. 
Tompkins for the land sued for ; and that said witness, who acted 
as the plaintiff ’s agent, obtained possession of it from F. Y. 'Tomp- 





kins. He states that his object in getting the paper of F, ¥. 


Tompkins was to get the land, and that he was advised to do so; 
that he does not recollect particularly by whom he was advised 
to obtain the paper, but presumes he was so advised by his brother, 
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and, perhaps, by his brother’s counsel, &c. He further states 
that, he does not think he has the paper. He states also, that he 
does not know what he did with it; but presumes, if he has 
parted with it, that he gave it to his brother’s counsel. This dis- 
closure gave rise immediately to a motion by the defendant’s coun- 
sel, for a rule on the plaintiff ’s attorneys to produce in court the 
act of sale, or bond for title, alluded to in the evidence of the 
plaintiff ’s brother, and, in default thereof, to state under oath 
whether they have had the same in their possession since the in~ 
stitution of this suit, and especially since the beginning of the 
trial; or whether the same is now, or has been in the possession 
of either of them ; and what they have done with it, if they have 
not the same in their possession. This motion was made on the 
ground that the document called for is now, and was, when the 
same was obtained by the plaintiff’s brother as the agent of said 
plaintiff, the property of the defendant ; and was resisted by the 
plaintiff’s counsel, on the ground that they cannot be permitted or 
bound to disclose confidential communications made to them by 
their client as counsel. This objection was sustained by the 
court, which overruled the motion made by the defendant’s coun- 
sel ; and a bill of exceptions was taken. 

With regard to attorneys who may be called on to testify ina 
cause, the rule has often been recognized by this court, that an 
attorney at law is not admissible as a witness, where he is called 
on to disclose facts, the knowledge of which was acquired confi- 
dentally in the practice of his profession. 4 Mart. N.S. 362.. 6 
Ib. 284. But where an attorney is in possession of title papers 
and documents belonging to his client’s adversary, or, is called on, 
after having had such papers and documents in his possession, to 
disclose what he has done with them, or to point out where they 
‘can be found, we think the rule does not apply ; and that the at- 
torney may be as properly called on to produce the papers and do- 
cuments necessary to establish the rights of the adverse party, if 
they be in his possession, or interrogated as to the facts which may 
lead to a discovery of the place where they can be procured, as 
his client himself could be under our laws. Code of Pract. arts. 
140, 473. In this case, it is clear that the document sought to 
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be produced did not belong to the plaintiff; that the’ plaintiff, or 
his counsel, have no right to keep it in their possession ; and that, 
as a muniment of the defendant’s title, keeping it from the rightful 
owner, contrary to his consent, would amount, to a gross fraud upon 
him. In vain would it be contended that the paper in question 
was secretly and confidentally placed in the possession of the 
counsel by their client ; for, if such a proposition were to be for a 
‘moment adhered to, it would often be used as a shield under 
which parties litigant would be enabled to commit the grossest and 
most flagrant frauds to the prejudice of their adversaries. We 
must say that a proposition so unreasonable in itself, and so con- 
trary to law, cannot in any manner be countenanced by us, as its 
absurdity is fully demonstrated by the injurious effect its conse- 
quences would have on the legal rights of those who are compel- 
led to seek justice at our hands. Comstock et al. v. Pate and 
Smith, 18 La. 479. 

We think, therefore, that the judge a quo erred, in overruling 
the motion made by the defendant’s counsel, and that the rule ap- 
plied for should have been granted. 

It is, therefore, ordered, that the judgment appealed from be 
annulled and reversed ; that this case be remanded to the lower 
court for a new trial, with instructions to the judge @ quo not to 
reject the testimony of Matthew B. Sellers, and to grant the rule 
‘applied for by the defendant’s counsel, according to the principles 
expressed in the foregoing opinion ; and that the plaintiff and ap- 
pellee pay the costs of this appeal. 


Copley, for the plaintiff. - 
T. N. Peirce and Dunlap, for the appellant. 
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A.sicence Wa.po Putnam v. Tue Presipent anp Directors 
or THE Granp Gutr Rait Roap anp Banxine Company. 


The formalities prescribed by art 254 of the Code of Practice, which requires 
where the defendant has no known place of residence. or conceals his person, or is 
absent, or resides out of the State, that the sheriff shall serve the attachment and 
citation, by affixing copies thereof to the door of the parish church of the place, or to 
that of the room where the court in which the suit is pending is held, stand in the 
place of citation, and form the basis on which all subsequent proceedings must rest, 
and their omission will be fatal. Service of citation on the defendant, is the first 


step to be taken. 
The remedy by attachment is a harsh one, and those who resort to it, must we 


strictly with the requisites of the law. 


Appgal from the District Court of Madison, Curry, J. 

Dunlap, for the appellant. 

Stacy, for the defendants. 

Morruy, J. This is an appeal from a judgment dismissing 
proceedings instituted under our attachment laws. The suit was 
brought, and an order granting an attachment obtained, on the 4th 
of February, 1842; several persons were made garnishees, and 
regularly cited at different times. The sheriff annexed to the re- 
turn he made on the 7th of February, a list of the effects attached, 
but failed to serve the attachment and citation on the defendants, 
who are non-residents, by affixing copies of the same on the door of 
the parish church, or that of the room where the court in which the 
suit was pending is held. On the third of May following, the 
plaintiff took a judgment by default ; whereupon the court, on the 
same day, appointed an attorney at law to represent the absent 
defendants. The attorney moved for the dissolution of the at- 
tachment, on the ground that all the proceedings in the case were 
null and void, no legal citation having been served, as required by 
law. The judge, in our opinion, properly sustained the motion. 
We have repeatedly held that the formalities prescribed by article 
-254 of the Code of Practice, stand in place of a citation, and that 
they form the basis on which all the subsequent proceedings in the 
cause must rest; the omission of them must, therefore; be fatal. 
Code of Prac. 206. 10 Mart.472. 7Mart.N.S. 160. 8 Ib. N. 
S. 351. 8 La. 587. 3 Ib. 18. A service was attempted to be 
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made on the 6th of May, of the writ which was issued in Febru- 
ary, long after it had been returned into the clerk’s office, and after 
the motion to dismiss the proceedings had been made. Thiscould 
not, in our opinion, cure the radical defect, which rendered null 
and void all that had been done in the suit, after the filing of the 
petition. The first step to be taken was to serve process of cita- 
tion on the defendants, in the manner required by law. Code of 
Prac. arts. 254, 256. As to the’ motion of the plaintiff to annul 
the appointment of the attorney to represent the absent defendants, 
as prematurely made, we think that when the plaintiff had. pro- 
ceeded to take a judgment by default, it was high time that the 
former should have been provided with counsel, pursuant to article 
260 of the Code of Practice. We are by no means disposed to re- 
lax any thing of the strictness and rigor with which we have here- 
tofore construed our attachment laws. "The remedy they provide 
is, in itself, a harsh and extraordinary one, and those who resort 
to it have no right to complain, if they are held to a strict compli+ 
ance with all the requirements of our statutes on the subject, 


Judgment affirmed. - 











Exizaseta Novten and others v. Joun Penxins. 


Where one entitled to claim a tract of land, as an actual settler prior to the twentieth 
of December, 1803, under the act of Congress of the third of March, 1807, relative 
to land claims in the territories of Orleans and Louisiana, sells all his right, title, and 
interest therein, and the claim is subsequently confirmed in the name of the original. 
settler, the confirmation will enure to the benefit of his vendee. 

One who sells all his right, title, and interest in an improvement made on the public 
lands, must be considered as parting with all the ulterior advantages to which he 
_ may be entitled in virtue thereof. 


Appeat from the District Court of Madison, Curry, J. 

Copley, for the appellants. 

Stacy, for the defendant. 

Buutarp, J. The plaintiffs assert title to a tract of land of six 
hundred and forty acres, on the vita berg Peer okie geen 

Vor. Tl. 
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claim B, No. 1507, which their ancestor acquired from James 
Ussery on the twentieth of July, 1826, and alleges that the defendant 
John Perkins has taken possession of it, and sets up title to the 
same. ‘They pray for judgment for the land, and for ten thousand 
dollars for rents and profits. 

The defendant’s answer denies the heirship of the plaintiffs, 
and the capacities in which they sue. He further sets up title in 
himself derived from Elias Barnes, who he avers had a good title 
by a regular chain of conveyances from James Ussery, in whose 
favor the title was confirmed by certificate B, No. 1507, and who 
sold the same in July, 1808, to one Yearington. He further avers, 
that if Ussery ever sold the tract of land to Noulen, the sale was 
fraudulent and void, as Noulen knew at the time of said sale that 
Ussery had previously divested himself of title. He pleads pre- 
scription ; asserts that the plaintiffs have recognized his title by 
fixing the boundary line between said tract and the Marble tract 
belongimg to said Noulen; and concludes by calling in his war- 
rantors, the heirs of Barnes. The latter cited the heirs of Joshua 
G. Clark, as their warrantors. ' 

The plaintiffs have appealed from a judgment against them. 

Both parties claim to hold under Ussery, who, in 1811, appears 
to have obtained a confirmation from the Land Commissioners at 
Opelousas, of his claim to the land in dispute, which claim was 
founded on settlement and occupancy by the claimant, with the 
permission of the Commandant of Concordia, on and previously to 
the twentiéth of December, 1803. The land is described as situ- 
ated on the bayou Vidal, bounded on one side by Thomas Mar- 
ble, and on the other by vacant land. 

The plaintiffs gave in evidence an act of sale from Ussery to 
James Noulen, their ancestor, dated in 1826, in which the land is 
described, as “a claim tract of land on the bayou Vidal, bounded 
on the north-east by the Marble tract of land, and extending thence 
down the bayou to John Perkins’ corner.” : 
_ The defendant, on the other hand, gave in evidence a deed from 
Ussery to Yearington, in which he acknowledges to have sold to 
him all his right, title, interest, and claim to an improvement 
which he made on lands belonging to the United States on the 
bayou Vidal, about eight miles down the bayou from the com- 
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mon. landing place, now adjoining the improvement. of Thomas 
Marble and Wilkinson. This deed bears date the 2d July, 1808, 
and appears to have been recorded in the office of the Parish Judge 
of the parish of Warren in 1812. This deed, and the recording 


of it, we consider-sufficiently proved, by evidence properly admit-_ 


ted on the trial. 

It appears, then, that Ussery, shortly after the passage of the act 
of Congress of 1807, relating to actual settlers before the cession 
of Louisiana, sold to Yearington all his right, title, interest, and 
claim to his improvement on the public lands, and that the claim 
was afterwards confirmed in the name of the original settler; and 
the question is, whether such confirmation enured to the benefit. of 
Yearington, and his assigns. We cannot regard this as an open 
question. The case of O’Brian’s Heirs v. Smith, 16 La. 95, ap- 
pears to us directly in point, as well as several others to which we 
refer. See 9 La.'99. 12 Ib. 172. 

But it is contended by the plaintiffs’ counsel, that Ussery sold, not 
the land, but his improvement ; that the land was-not his at the 
date of his deed, and he could not sell it, but that his intention 
was to sell nothing more than his clearing. Words used by 
parties in their contracts, are to be taken in their ordinary signi- 
fication. In common parlance a man who sells his right, title, 
interest, and claim to an improvement made by him on the public 
lands, must be considered as having parted with all the ulterior 
advantages to which he may be entitled, in virtue of his improve- 
ment, under the laws of the country. The contrary construction 
supposes the sale of a mere abstraction—a thing difficult to con- 
ceive—an improvement without any right éo, or title in. the land 
upon which the improvement was made, which never could be 
either delivered or enjoyed, and inseparable from the land itself, ' 

- Being of opinion, that the confirmation enured to the benefit of 
Yearington, and that Noulen acquired no title by his contract with 
Ussery in 1826, we consider that the plaintiffs have failed to show 
title in themselves, and cannot recover ; and that it is not necessary 
to examine other questions which arose in the progress of the trial. 


Judgment affirmed, 


. 
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Frepericx Zouucorrer v. Cuartes Brices and others. 


The signature of the petitioner to an affidavit which the law requires to be cmon ; 
the petition, is a sufficient signature of the petition itself. 

There is a class of exceptions which may be pleaded for the first time on the appeal; 
but the facts necessary to sustain them, must appear from a mere inspection of - 
reeord. 


Tue plaintiff is appellant from a judgment of the District oat 
of Concordia, Tenney, J. 

Buiuarp, J. The appellees move to dismiss this appeal on 
the ground that there is no legal statement of facts, no bill of ex- 
ceptions, and no such assignment of errors as will enable the court 
to test the correctness of the judgment below. 

' This motion must be overruled. The assignment of errors is 
sufficient to call our attention to the alleged exror which appears 
upon the record. It is in substance, that the exception to the pe- 
tition, on the ground that it was not signed, was improperly sus- 
tained and the suit dismissed, because it appears that the affidavit, 
which was annexed to and formed a part of the petition, was 
signed by the petitioner, which was a sufficient signing of the pe- 
( tition. It seems to us, that the signature of the petitioner to an 
. ) affidavit, which the law requires shall be annexed to his _ petition, 
<.. ¢{ Swearing to the facts therein alleged, is a sufficient signature of 
a " the petition itself. The petition begins, in the usual form, as-the 
_-petition of F. Zollicoffer ; it does not appear that it was written 
by any body but himself, and he swears to it as his petition. 

We think this sufficient. 

But it is urged, on the other side, that it does not appear, 
whether the attachment was dissolved and the suit dismissed, on 
that ground, or after trial upon the merits. The case is not before 
us upon the merits, as the parties appellant have not brought up 
the evidence, if any was offered on the trial.. In the absence of 
evidence to show a trial and judgment upon the merits, we are to 
infer that the case went off upon the exception. Nothing shows 
that the exception was waived. 

The answer below contained, also, a general denial. The ap- 
pellees in this coart, plead res judicata, alleging that all the mat- 






















: i and things involved in this suit, were finally settled and de- ; 
a termined by this court, at the last October term, in the case of 
 Dollicoffer v. Briggs, Lacoste § Co., reported in 19 La. 521, that 
Suit being between the same parties, in the same capacities, and 

upon the same matters in controversy. a 

_ There is a class of exceptions, which may be pleaded for the 5 

first time, on the appeal. They are such as may be pleaded at 4 

any period of the cause ; but the proof of them must appear from ; 

a mere examination of the record. Prescription is mentioned, ea- 

empli gratia ; but the right is given to the party to whom it is op- 

posed, to have the cause remanded for a trial upon the plea. Code 

of Prac. art. 902. Admitting that the exception rei judicata, is 

of that class, yet, in this case, nothing in the record from the court 

below shows that the same matters have been previously decided by 

this court. T'o.inquire into this exception would violate a well settled 

principle and rule of proceeding, that this court can only exercise 
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its jurisdiction in so far as it shall have knowledge of the matters a 

argued or contested below. Code of Prac. art. 895. 8 Mart. N. G 

. S$. 435. 1 La. 323. 3b. 516. 6 Ib. 402. q 
Believing that the court erred in dismissing the suit, and that a 

we cannot inquire into the plea of res judicata, the judgment mast # 












be reversed. It is, therefore, ordered and decreed, that the judg- 
ment be reversed, and the case remanded for further proceedings 
according to law; the appellees paying the costs of the appeal. 
F. B. Farrar, for the appellant. 
Stacy, for the defendants. 





Samuzt A. PARSyaeRt v. Frances A. Denny and others. : 


’ Te defendants are dippoltnits from a judgment of the District 
4 Court of Concordia, Curry, J. 
7 eg “Stacy and Lawrence, for the plaintiff. 
F. H. Farrar, for the appellants. 
*Butuarp, J.. The petitioner represents himself, and the hire 
of Lintot, as owners of two adjoining tracts of land on Lake Con- 


aby 





ALEXANDRIA, — 


Cartwright v. Denny and others. 








cordia, one of which, now owned by him, formerly belonged to 
William Blount, containing 450 arpens, and was held under a title, 
commonly called a Requéte and permission to settle, in his fa+ 
vor, bearing date the 14th Nov. 1802, given by Don José Vidal, 
Commandant of the post of Concordia, and a survey by Pedro 
Walker, confirmed by the Land Commissioners at Opelousas. 
That the tract owned by the heirs of Lintot contains 560 superfi- 
cial arpens fronting on the lake, bounded on the north-west by the 
above tract of Blount. He represents that a difficulty has arisen 
between him and the heirs of Lintot, in relation to the fixing the 
true and correct boundary line between the two adjoining tracts. 
That the heirs of Lintot claim a line running through the land of 
the plaintiff, which, if permitted, would greatly injure him, by cut- 
ting off a large part of his land. That the true boundary line is 
no longer to be seen ; and that it has become necessary that the 
same should be investigated, sought for, and established by judi- 
cial authority, which he prays may be done accordingly. 

The defendants aver, that they are the owners of a tract of land 
containing 560 arpens, called the Lintot tract. They admit that their 
ancestor acquired title by virtue of a Requéte and permission to 
settle, and actual survey made by proper authority, both dated the 
14th of Nov., 1802; that their title has been confirmed by the 
Land Commissioners ; that, about that time, William Lintot took 
possession of the tract, and, on the north-western line, where it-is 
bounded by Blount’s tract, cleared and cultivated about eighty 
acres ; that he retained possession of the said clearing, as being 
within his boundary, according to the survey, and never abandon- 
ed the possession during his lifetime, and that his heirs have re- 
mained in possession since his death, and always claimed the same 
boundary ; and that the plaintiff, and one Megee, rented said eighty 
acres from the respondents during the year 1832, and cultivated 
the same as their tenants. They further pleaded prescription. 

The primitive title under which the defendants hold, bears the 
same date with that of the plaintiff; and the survey appears to 
have been made on the same day. The only difference is, that 
the defendants’ title calls to be bounded on one side by Blount; 
and Blount’s, at the time of the survey, was bounded on one side 
by the lake, and on the other three by the domain. 














OCTOBER, 1842. 
Cartwright v. Denny and others. 








The Spanish surveys, which are before us, exhibit the two 
tracts as they are described in the pleadings; that of Lintot, 
as bounded on one side by Minor, on the other by Blount, having 
its front on Lake Concordia, with side lines three hundred perclies 
in length, but the length of the front and back lines not given— 
the area to contain 560 arpens. The corner of Minor’s and Lins 
tot’s land on the lake is represented by a hoop ash, and the up- 
per corner of the survey by an oak. The ffont of the Blount 
tract is given; itis two hundred perches ; ; but the land is repre- 
sented as bounded on all the other sides by the domain. The 
north-eastern line runs from the lake, in a direction N. 33 E., and 
corresponds with the north-western line of the Lintot tract adjoin- 
ing; and the problem to be solved in this case, is, the discovery - 
and establishment of this division line. There does not appear to 
be any dispute as to the corner of the Lintot and Minor tracts on 
the lake. 

The parties differ widely as to the division line. The disputed 
ground is an area of about 218 acres. The plaintiff contending 
that the line, according to the titles, is to be determined by begin- 
ning at the corner of the Lintot and Minor tracts on the lake, 
and running such a distance up the lake as will give the superfi- 
cies represented on the original survey by Walker. The defend- 
ants, on the other hand, insist that there was an acknowledged 
boundary, by which the adjacent proprietors held the land, begin- 
ning at the north-western side of an old clearing, which is repre- 
sented on the plat by small dotted lines. 

To this it is answered by the plaintiff, that the evidence. does 
not establish any such conventional line; that there are no 
landmarks in that direction, to indicate that such a line had been 
run by the surveyor ; that it would give to the defendants much 
more land than their title calls for; that running the defendants’ 
front from the acknowledged corner, in the direction indicated by 
the old marks upon the lines, would throw the upper corner con- 
tended for by the defendants, some distance into the lake. On 
the other hand, it is urged, that Walker’s survey calls for an oak 
at the upper corner of the defendants’ land ; that the stump of this 
oak remains, with ancient surveyor’s marks upon it, at the distance 
of 250 perches from the lower corner ; that the marks extend be- 
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tween those two points, and no farther up the lake ; that a front 
of 250 perches by a depth of 300, the side lines converging 
towards the depth 23 degrees, would give even more than the area 
called for by the defendants’ title ; and, consequently, that the line 
contended for by him conforms both to the titles and to the marks 
upon the trees. 

It cannot be disputed, that the location of the Lintot tract, as 
contended for by the plaintiff, conforms to the primitive ‘titles, and is 
not contrary to the description of the land given in the mesne con- 
veyances ; and that the line B. H. must be held to be the true 
boundary between the parties, unless the parol evidence estab- 
lishes a conventional line, or the action be barred by prescription. 
The evidence we think insufficient to establish prescription, and 
it, therefore, only remains to inquire whether the defendants have 
shown, by satisfactory evidence, that the division line, as claimed 
by them, was ever agreed to by the proprietors of the adjacent 
tracts. F 

The defendants rely upon the testimony of Thomas Alexander 
and Dr. Kerr, to establish the line D. J., on the plat made by the 
surveyor under the order of court, as the true line run by Walker, 
and that it was always claimed by the defendants, and admitted 
by Blount and every subsequent owner, as the true division line. 
The counsel do not contend that there are any natural objects or 
artificial monuments described and called for in the title papers 
and surveys, which are now to be seen, and which are identified 
by the witnesses. They, however, contend that this line is con- 
clusively established. 

Alexander swears that he knows the line D. J.; that he point- 
ed out an ash tree marked W. B., at the point K., to some sur- 
veyors who, he understood, were surveying the land for the par- 
ties. That there was an old line, well marked, running from the 
ash to an old field which is cleared, two or three hundred yards 
from the bank of the lake. The line was continued until it struck 
the lake, at which they could not find any corner, and to a point 
claimed at D. It may be remarked, in passing, that from K to D, 
the distance is not 300 perches, and of course the ash could not 
be a corner tree of the survey by Walker; and there is no evi- 
dence that it was afterwards agreed upon by the parties. The 
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witness thinks there was no land cleared to the east of that line, 
in 1809. He proves the improvement made by the heirs of Lin- 
tot to the eastward of that line, and that there was a fence — ; 
the line spoken of. 

Dr. Kerr had known the two tracts of land for a long time, and 
had rented the old field from the heirs of Lintot. He says that 
near the fence there were trees understood and recognized to be 
the corner of the two tracts by the overseer of the Blount tract, 
and by those interested in making the levees. He says that 
Green, when owner of the Blount tract, rented the same field 
from the heirs of Lintot, as well as all the succeeding owners. 

A careful examination of the evidence, and particularly of the 
testimony of the two witnesses mainly relied on, has failed ‘to 
satisfy us that the line contended for by the defendants, has ever 
been settled and agreed upon, as the division line between the two 
tracts. The titles are consequently to govern. 

The lines, as run by the Spanish surveyor, can no longer be 
traced with any certainty, by means of monuments or land marks, 
but the controlling calls of the original titles are simple, and easily 
followed. ‘The two tracts are separated from each other by a line 
at a distance of about twenty-five arpens, on the lake, from Mi- 
nor’s land below, according to the Commissioner’s certificate, 
which runs noyth thirty-three degrees east a distance of thirty ar- 
pens. The operations of the surveyor, who surveyed the land 
under the order of the court, show this line to be represented on 
the plat by the letters B. H. The District Court concluded that 
this was the division line between the parties, and decreed; ac 
cordingly ; and we are not satisfied that it erred. 

Judgment affirmed. 
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Samvet Nicwotson v. WittiaM Marpers, 


Where one receives his letters and papers from two post offices in the neighborhood 
of his residence, notices of protest must be directed to him at the office nearest 
thereto. A 


Appeat from the District Court of Concordia, Curry, J. 

F. H. Forrar and. Dunlap, for the appellant. 

Stacy, for the defendant. 

Martin, J. The plaintiff is appellant from a judgment of non- 
suit. The defendant was sued as endorser of a note payable in 
bank, and his counsel urged that the plaintiff had failed to prove 
a sufficient demand of the maker, and due notice to the endorser. 
It appears that the note was the property of the Bank, or at least 
placed with it for collection, for the protest is made at the request 
of the cashier, and the maker had no funds there to take it up. 

The notice was given by placing in the post office at Natchez, a 
letter containing it, directed to William Marders, Natchez, which 
the notary deposes is, according to the best information he could 
obtain, the office at which the defendant receives his letters and 
papers. He is a resident of the parish of Concordia, in which 
there was no post office at the time. The post offices at Natchez 
and Rodney are the nearest to the defendant’s house, and it is 
in proof that he received his letters and papers at each of these 
- offices. 

We have already held, that where a party receives his letters and 
papers at two post offices in the neighborhood of his house, notice 
must be directed to him at the post office nearest his residence. 
Mechanics and Traders Bank of New Orleans v. Compton and 
others, ante, p. 4. In the present case, although one or two wit- 
nesses are of opinion that Natchez is nearer to the house of the 
defendant than Rodney, the greatest number of them consider 
Rodney as the nearest post office. 

Judgment affirmed. 


- 
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A party toa suit is not bound to answer interrogatories propounded to him by his op. 
penent, unless ordered to do so by the court. C. P. 348. 

A document, certified by the Secretary of State of another State, under his hand and 
the great seal of the State, to be acorrect copy of an act of the Legislature, on file - 
in his office as having been approved on a particular day, is sufficiently attested. 

Proof that notice of protest was deposited in the post office at seven o’clock, A. M. the 
day after the protest, shows due diligence ; and it will be presumed, in the absence of 
evidence to the contrary, that the notice was in time to go by the mail of that day. 

Where a party has repeatedly and publicly declared himself to be a resident of a parti- 
cular parish, he will not be allowed, though actually residing elsewhere, to gainsay 

" his own declarations, which may have misled others. 














Appeat from the District Court of Madison, Curry, J. 
Stacy, for the plaintiffs. _ 
Stockton, for the appellant. 
Morpny, J. This suit is brought against the maker and en- 
dorsers of a promissory note for $3421 69, negotiable and payable 
at the Commercial Bank of Natchez, in Mississippi. The defen- 
dants made a joint answer, in which, after admitting their signa- 
tures, they expressly deny the capacity of the plaintiffs to sue, and 
allege that they have long since paid the sum claimed of them. 
They aver that cotton was shipped to the plaintiffs by King, the 
maker of the note sued on, to pay the same, which cotton was re- 
ceived by them. They pray that the demand may be rejected ; q 
and attach to their answer interrogatories which they pray may be: - 
answered by the plaintiffs. ‘There was a judgment below in favor 4 
of the latter, from which, Robert Dunbar, one of the endorsers of - 
the note, has appealed. 2 

The plaintiffs have not, nor were they bound to answer the i in- 
terrogatories propounded to them, as the defendants obtained no’ 
order of the court requiring them todo so. Code of Prac. art. 
348. The plea of payment se* up in their answer, is so indefinite 
and vague, as to manner, time and amount, that it is doubtful 
whether any evidence could have been admitted under it; but it 
was not even attempted to be supported by evidence. 

A bill of exceptions was taken, on the trial, to the admission of 
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a document offered by the petitioners, to prove that they are incor- 
porated as a banking institution in the State of Mississippi.. The 
objection was, that the paper contains no part of the law of Mis- 
sissippi, as it does not appear to have been approved by the Gov- 
ernor, or signed by the President of the Senate, or the Speaker of 
the House of Representatives of that State, which requisites, it is 
_ Said, are necessary to constitute a law in Mississippi ; and, more- 
over, that the document is not declared or certified to contain any 
law of that State. The paper offered in evidence is certified by 
the Secretary of State of Mississippi, under his hand, and the 
great seal of that State, to be a correct and perfect copy of an act, en- 
titled, ‘‘ An Act to incorporate the Commercial Bank of Natchez,” 
which is on file in his office, as having been approved on the 27th 
of February, 1836. This we hold to be satisfactory evidence that 
the paper contains a true transcript of a law of Mississippi, incor- 
porating the petitioners, and giving them the right tu sue under 
the name and style they have assumed in the premises. 
~ On the merits, the evidence shows that the note was protested 
on the 19th of February, 1839, and that a written notice of such 
protest was placed in the post office at Natchez, the next day, at 
seven o'clock, A. M., directed to Robert Dunbar, at New Carthage, 
in Louisiana. 

To this notice two objections are made : 

First. That the plaintiffs have not shown at what hour of the 
day the mail leaves Natchez, or that the notice was put into the 
office in time to go out by that day’s post. 

Second. That the notice should have been directed and sent to 
~ Robert Dunbar, at his residence, at about one mile from Natchez, 
and not directed to New Carthage, in Louisiana. 

I. The party has, in our opinion, shown due diligence, by deposit- 
ing the notice of protest in the post office at such an early hour on 
the morning after the protest. We may well presume that it was 
placed there in time to go by the mail of that day, if there was 
one, as the defendant has not attempted to prove, as he might have 
done, that the mail left Natchez that day at an earlier hour. Bailey 
on Bills, p. 264. #10 Mart. 89. 1 La. 125. 

II. In relation to the residence of this endorser, there is an ad- 
mission in the record that, during the years 1838 and 1839, he 
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was, in fact, a resident and citizen of Adams county in Missis- 
sippi, and lived about a mile from Natchez ; but that during those’ 
years, Dunbar uniformly, openly and publicly proclaimed him- 
self to be a citizen and resident of the parish of Madison, in Lou- 
isiana, and always held himself out as such to all persons. The 
evidence moreover shows, that he has a plantation in the parish of 
Madison, about seven miles from New Carthage, which is the’ . 
nearest post office ; that he frequently visits the parish; that he 
was amember of the Police Jury of Madison in 1838, and for 
several successive terms ; that his seat was once contested on the 
ground that he was not a resident of the parish; but that the Po- 
lice Jury decided that he had a right to retain his seat. Without 
inquiring into the motives of this defendant for thus representing 
himself as a resident of Madison, we think that he should be bound 
by his repeated and public declarations on the subject, and should 
not be permitted to gainsay them. They may have induced, and 
probably, did induce, the notary to direct the notice to him at New 
Carthage, in the parish of Madison. 


Judgment affirmed. 








Witirm Jonnson and others v. Lzanper F. ARDREY. 


sila bes the District Court of Rapides, Boyce, J. 
Martin, J. The plaintiffs and appellants have placed this 
case before us, on the following assignment of errors: ‘That the” 
confession of judgment by the defendant, recognizes the vendor’s 
privilege, in favor of the plaintiffs, on “twenty mules and two 
mares,” whereas the judgment entered up, by reason of such con- 
fession, erroneously recognizes the vendor’s privilege on “ twenty 
mares and two mules.” The error is apparent on the face of the 
record. : 

It is, therefore, ordered, that- the judgment be annulled, and re- 
versed ; and that the plaintiffs recover from the defendant the sum © 
of two thousand two hundred dollars, with interest at the rate. of 
ten percent per annum, from ist of March, 1840, with the vendor’s 
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privilege on twenty mules and two mares in the defendant’s posses- 

sion, which are to be sold accordingly, with costs in both courts. 
Hyams, for the appellants, submitted the case without argu- 

ment. No counsel appeared for the defendant. 





James D. Kerr v. Zacuartan H. Dorsey. 


Apreat from the District Court of Carroll, Curry, J. 

Martin, J. The plaintiff is appellant from a judgment sus- 
taining a plea of payment by the defendant. He has first drawn 
our attention to a bill of exceptions, which he took to the admis- 
sion in evidence of the following documents: a receipt of the 
defendant to Williamson Lisles ; a note payable to Wm. H. King, 
signature torn off; a due bill to Williamson Lisles, signature torn 
off; a due bill to C. Lisles, signature torn off; an order of Wm. 
Lisles on S. Pulley, in favor of the defendant; and a due bill in 
favor of Williamson Lisles, and an order on Wm. Boyle to pay 
it, signature torn off. 

He also objected to the admission of Dobbins, Pulley, and 
Parrish, as witnesses. The objection to these documents and 
witnesses, was on the score of irrelevancy to the issue. ‘The 
court expressed its opinion that circumstantial evidence is admis- 
sible to prove payment, and consequently that any circumstance 
going to raise the presumption of payment is admissible. 

There is nothing in this bill which enables us to judge of the 
relevancy or irrelevancy of the testimony of these witnesses, nor 
perhaps of that of the document; but as the whole was received, 
and the case was not tried by a jury, it is of little importance to 
inquire whether the bill of exceptions was properly taken. 

The plaintiff sues on a note of the defendant to Williamson 
Lisles or bearer, for one thousand dollars, payable on demand, 
dated September 24th, 1836, of which he is the holder. The 
claim was resisted on the ground, that the plaintiff came to the 
possession of said note, as heir to W. Lisles, after its maturity. 
That the defendant paid, or settled with the payee, during his life, 
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for said note ; and that, until his death, long accounts existed be- 
tween him and the defendant, who paid large sums of money for 
him. The plaintiff gave no evidence of the manner in which the 
note came to his hands, except his marriage with the payee’s only 
daughter. ; 

There is no evidence of any demand of the amount of the note 
by the payee, or by the plaintiff, till the commencement of the 
present suit, which originated about five years after the date of 
the note. The principal document offered in support of the plea 
of payment, is a receipt of the defendant to Lisles for $300, paid 
to him by the latter, for the travelling expenses of his (Lisle’s) 
daughter. This is the first document excepted to. There is no 
proof of its having been in the possession of Lisles, and the de- 
fendant has not shown, if ever it was in Lisle’s possession, how 
he (the defendant) became possessed of it. This receipt bears 
date the 11th April, 1838, eighteen months after the date of the 
note. The other documents being deprived of the signature of 
the makers, and not connected by any evidence with the’ note on 
which this suit is brought, throw very little light on the transaction. 
There is not the least evidence of any payment, nor of the docu- 
ments excepted to being at all connected with any transaction, from — 
which it may be inferred that the defendant has made any ad- 
vances to, or payment for Lisles, which may assist him in estab- 
lishing the payment of the note, in the whole or in part. The 
want of demand of payment until the inception of the present 
suit, cannot avail the defendant. The plaintiff, in our opinion, 
ought to recover. 

It is, therefore, ordered, that the judgment be annulled and re- 
versed, and that the plaintiff recover from the defendant the sum 
of one thousand dollars, with interest at ten per cent per annum, 
from the 24th of September, 1836, till paid, with costs in both 
courts. 

Hyams and Dunlap, for the appellant. 

Stacy, contra. 
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ABRAHAM Womack V. Peter MycnigLson, 


Appzat from the District Court of Caddo, Campbell, J. 
Morpuy, J. This suit is brought to recover the value of a ne- 
gro woman named Nancy, hired by the plaintiff to the defendant, 
with damages. It is alleged that, with the knowledge and con- 
sent of the latter, one Churchman, his overseer, did so cruelly beat 
and maltreat the said slave, who was then in a state of pregnancy, 
as to cause her to be delivered of a child a month or more be- 
fore the natural time, and that she died some time after of the bad 
usage and cruel treatment thus received. The answer, after a 
general denial, avers that, on or about the 16th of March, 1840, 
the plaintiff hired to the defendant the girl Nancy, representing 
her to be a good and valuable field hand, and to be humble, trac- 
table, and healthy, but that, in fact, she was wholly worthless, 
sickly, and unable to perform work as a field hand; that she was 
insolent, disobedient, and in the habit of running away, when able 
and well enough to do so; that she was of no use to the defend- 
ant, but, on the contrary, was an expense to him from the day he 
received her on his plantation until she left it, for medicines, medi- 
cal aid, food, nursing, &c. ; that from these causes, and from the 
loss in his cotton and corn crop, in being deprived of her services 
by her remaining away, he has been injured to the amount of 
five hundred dollars, which is pleaded in reconvention. The 
case was tried before a jury, who gave their verdict in favor 
of the plaintiff for the sum of $558. After an ineffectual attempt 
to obtain a new trial, the defendant has appealed. 

Upon an attentive examination of the record, we have not been 
able to agree entirely with the jury in the conclusion to which they 
arrived. The evidence shows that the girl Nancy was an insolent 
and intractable slave, addicted to running away, and that she ran 
away several times while hired to the defendant. One of the wit- 
nesses, a brother-in-law of the plaintiff, says that she was stub- 
born, and required more whipping than ordinary negroes ; that she 
had been hired before to one Cox, who could not keep her, on ac- 
count of her vicious and uamanageable character. Shortly after 
she was on the defendant’s plantation, she was discovered to be 
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unsound and sickly. About the beginning of August, a physician 
was called in to see her; she exhibited, in his opinion, all the 
symptoms indicating that she labored under dropsy. Some time 
after, the girl growing worse, and being of little use to the hirer, 
Roderick Nicholson, the brother and agent of the defendant, who 
was then absent from the State, concluded to send her home. A 
pass was given to her, and the overseer, Churchman, was instruct- 
ed to dismiss her. The evidence further shows, that the girl was 
met on her way home by one Metcalf, lying in a very helpless 
condition, on the side of the road, about two miles from the house 
of Eppes, to which she wasitaken in a wagon. She appeared to 
have been badly beaten, and her head was bruised and swollen. 

She seemed to be in pain: and badly hurt. A midwife was pro- 
cured, and about three o’elock in the night, she was prematurely 
delivered of a child. Eppes says, that on the next day he observ- 
ed her more particularly ; that there was a wound on the top of 
her head, which appeared bruised on one side; that she re- 
mained some time at his house, and that he examined her body, 
which bore marks of the whip—some old, and others new marks ; 
that she got better after the birth of the child ; that her body, legs, 
and ancles were swollen, as well as her face and eyes; that the 
swelling subsided at one time, but afterwards returned. While at 
his house she was visited by three physicians. Hardwick, one of 
them, differed from the two others, as to the situation of the girl. 
He thought that she was not dropsical, and that her ailment result- 
ed from the treatment she had received, and from her pregnancy 
and the premature birth of a child ; while Burke, who had attended 
on her before, and Wasson, concur in testifying that she had drop- 
sy in an advanced stage. When she left Eppes’ house to be re- 
moved to the plaintiff's plantation, she appeared to Hardwick to 
be convalescent, and her wounds were nearly cured. He gave di- 
rections that he should be sent for, in case she grew worse. The 
evidence further shows, that, after the girl was taken to the plain- 
tiff’s plantation, where she remained about two months before she 
died, no physician was called to attend on her. During this time 
a good deal of watery matter oozed from her legs ; her body, face, 
and eyes were very much swollen ; and she exhibited to the per- 
sons around her all the appearances which they had remarked 

Vou. III. 32 
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in persons afflicted with the dropsy. From the whole testi- 
mony, it is clear that the plaintiff's slave was most severely 
whipt and ill-treated, although two of the physicians who examin- 
ed her were of opinion that the ulcerated appearance of the stripes 
on her body proceeded from the diseased condition of her skin. 
It is not shown by whom this whipping was inflicted, nor when, 
nor where it took place. But even adopting, as we do, the find- 
ing of the jury, that it was inflicted by Churchman, the overseer, 
it is clearly made out to our minds, though it might have 
caused, and probably did cause, the premature birth of the infant, 
that the death of the girl, which happened more than three months 
after, must be attributed to the disease she had before, and which 
would have occasioned her loss to her master, even without the 
ill-treatment she received, especially when we take into view the 
little care and attention extended to her dering the time she was 
at his plantation. Under this view of the case, and the impres- 
sion made on our minds by the whole testimony taken together, we 
believe the plaintiff entitled to recover only the expenses incurred 
by him for nursing, medical aid, &c., during the time she was. at 
Eppes’ house, in consequence of her ill-treatment by the defend- 
ant’s overseer. These expenses appear to amount to one hundred 
and fifty-eight dollars and fifty cents. 

It is therefore ordered that the judgment of the District Court 
be avoided and reversed ; and that the plaintiff do recover of the 
defendant the sum of one hundred and fifty-eight dollars and fifty 
cents, with costs below, those of this appeal to be borne by the 
plaintiff and appellee. 

This case was submitted, without argument, by P. A. Morse 
and Roysdon, for the appellant. No counsel appeared for the 


plaintiff. 
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Witiiam M. Lampers and another v. Davin Burney. 









A claim for conventional interest must be established by written proof. C. C. 2895. 
Action for the balance of an account, with interest, and verdict and judgment in favor 
of plaintiffs for a certain sum, without interest, and no new trial applied for by 
the latter. On an appeal by defendant, and prayer by plaintiffs for an amendment 
of the judgment, so as to allow the interest claimed: Held, that no attempt hav- 
ing been made to correct the judgment in the court below, by moving for a new trial, 
no amendment can be allowed in the appellate court. 








Appr from the District Court of Rapides, King, J. 
O. N. Ogden, for the plaintiffs. 
Brent, for the appellant. 
Martin, J. The defendant is appellant from a judgment, by 

which the plaintiffs have recovered the balance of an account * 
against him. He complains that he has been allowed only 

$1864 78, as the net proceeds of fifty bales of cotton, which he 

sent to the plaintiffs to be sold for his account, and contends that 

he is entitled therefor to nearly double that amount. The facts of 

the case are these: ‘The cotton was sent to the plaintiffs on the 

25th of November, 1837, accompanied by a letter, directing them 

not to sell it, fora short time, for less than twelve and a half cents 

a pound. The defendant expresses his opinion that the times 

would soon change for the better. On the 15th of February, 1838; 

the plaintiffs having been unable to obtain the limited price, wrote to 

the defendant that they had decided to ship the cotton to Havre, and 

informing him they would have it valued, and that he might have 

his choice between the value in New Orleans and the nett pro- 

ceeds at Havre. This letter was not answered until the 25th of 

March following, when he requested them to inform him of the 

valuation they had made of the cotton, and to send him their ac- 

count. His counsel has urged that he~limited them, as to the 

price at which the cotton was to be sold, and that, having disposed 

of it for less, they are bound to him for the amount of the limit. 

The counsel for the plaintiffs has shown that, from November, 

1837, to April, 1838, cotton ranged from seven and a half to thir- 

teen cents per pound. In the appraisement which the plaintiffs 

caused to be made, and which was read without opposition, the 
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appraisers attest, that they examined samples of the defendant’s 
cotton sent to the plaintiffs in November, 1837, and declare that, 
between that time and February following, such cotton was worth 
from eight and three quarters to nine and a quarter cents per 
pound at the most, and that better cotton was even purchased at 
eight and three quarters ; and, further, that they consider nine 
cents per pound a fair and liberal price for such cotton, in the 
month of February, when it was shipped. 

It does not appear to us that the plaintiffs acted incorrectly. 
The defendant’s instructions would not have authorized them to 
hold up the cotton for a long time. In the hope of obtaining the 
limited price, they held it up for nearly ninety days, which is 
about one-third of the cotton season. Such was the opinion of 
the jury. The plaintiffs and appellees have prayed for the amend- 
ment of the judgment in their favor, on the ground that the jury 
erroneously disregarded their claim to interest at the rate of ten 
per cent, urged in an amended petition. This claim for conven- 
tional interest ought to have been established by written proof. 
The plaintiffs did not apply to the District Court for a new trial, 
on account of legal interest not having been allowed ; and as they 


did not seek it before the first judge, it is too Jate to ask it of us. 
Judgment affirmed. 





Downine Guasscock v. ANN Jane Havarp, Administratrix. 


Appzat from the Court of Probates of Avoyelles, Baillio, J. 

Cushman and Waddell, for the plaintiff. 

Edelen, for the appellant. 

Butzarp, J. This is an action against the administratrix of 
the estate of Charles F. Stafford, to recover the price of building 
a gin house, cotton press, &c., according to contract. The plain- 
uff recovered a part of his demand, and the defendant has ap- 
pealed. 

The case turned wholly upon questions of fact, and they have 
been argued in writing at much length in this court. Upon the 
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first question, to wit, whether the work had been delivered by the 
undertaker, and was at the risk of Stafford, at the time it was 
destroyed, together with a part of the crop, by fire, we concur 
with the Judge of Probates in the conclusion to which he came, 
that the loss must fall upon the estate. It is certain that a part of 
the crop had been ginned, and that the building was under the 
control of the owner. 

As to the other question, whether the plaintiff had performed 
his contract and to what amount the estate was entitled to a 
credit, which was decided by the Judge of the Court of Probates, 
an attentive examination of the evidence, and of the arguments 
addressed to us, has failed to convince us that the judgment is so 
clearly erroneous as to make it our duty to interfere. 

Judgment affirmed. 























IsaBeLLA MILLIKEN and Husband v. Cuarues N. Row ey. 





In an action to recover the undivided half of a tract of land, for the rents and profits 
from the commencement of defendant’s illegal possession, and for a division of the 
tract, there was a judgment for the plaintiff for the portion of the land claimed, and 
in favor of defendant for a certain sum for his improvements over and above the 
amount due by him for rents and profits. The decree ordered a partition of the 

» land. In conformity with the part of the judgment ordering a partition, plaintiff 
proceeded to have the tract divided, and the respective portions designated by a fur- 
ther decree homologating the proceedings of the notary and experts in making the 
partition, and ordering himself to be put in possession of the half allotted to him, on 
paying the amount previously adjudged to be due for the improvements. Held, 
that this was not such an acquiescence on the part of the plaintiff, in the judgment by 
voluntarily executing it, as is contemplated by art. 567 of the Code of Practice, and 
will not prevent his appealing from so much thereof as condemns him to pay for 
the improvements above the rents and profits. 

Where the case requires that a judgment should be rendered for the plaintiff, directing 
him to be put in possession of the land sued for, on paying a sum to the defendant 
for his inprovements, the court will order, at the instance of the latter, that he be 
authorized to take out execution for the amount decreed to him, if not paid within 

a certain time. 























, Appgat from the District Court of Concordia, Pierse, J. 
Butxarp, J. The plaintiffs are appellants from a judgment by 
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which they recovered an undivided half of a tract of land, and were 
condemned to pay for improvements put upon the land, over and 
above back rents, $4583. It was further ordered that no writ of 
possession should be ‘issued until the plaintiff shall have paid said 
sum, and that a partition be made of the land between the parties. 
The defendant moves to dismiss the appeal, on the ground that the 
plaintiffs acquiesced in the judgment pronounced in the District 
Court. 

The alleged acquiescence consists in having proceeded, in con- 
formity with that part of the judgment which decreed a partition, 
to partake the land, and to have the portions of each party set forth 
and designated by a further decree of the same court, homologating 
the operations and proceedings of the notary and experts in mak- 
ing the partition, and ordering that a writ of possession be issued 
to put the plaintiffs in possession of the half allotted to them, on 
their paying, or tendering the above mentioned sum allowed for 
improvements. It does not appear that the plaintiffs have ever 
acquiesced in that part of the judgment, which condemns them to 
pay that amount ; and the defendant does not complain, and has not 
appealed from so much of the judgment as decrees one-half of the 
land to the plaintiffs. This is not in our opinion such an acquies- 
cence in the judgment, by executing it voluntarily, as is contem- 
plated by art. 567 of the Code of Practice. The motion is over- 
ruled, . 

The appellants complain only of that part of the judgment which 
allows so large a sum for improvements, and as not making proper 
deduction for fruits; and they contend that it is not authorized 
either by law, or the evidence in the record, 

It appears that, at the time of the probate sale of the land, there 
was a small clearing of about forty acres, and that at this time 
_ there are about three hundred acres under fence, a part entirely 
cleared, and a part only imperfectly cleared, but so as to be culti- 
vated, The testimony, as usual, varies as to the cost of clearing, 
It depends upon the degree of improvement, from the entire de- 
struction of the timber on the land, to a mere girdling or deaden- 
ing of the larger trees, and cutting down and burning of the under- 
growth, so as to be able to cultivate the land. Some of the wit- 
nesses fix the value of the highest degree of clearing as high as 
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$100 per acre, and the mere deadening at five dollars. After 
weighing all the evidence in the case, upon this point, it appears 
to us that the land has been enhanced in value by the clearing, at 
the rate of twenty-five dollars per acre, that is to say, for the 260 
acres Cleared since the sale, $6500, for one-half of which the plain- 
tiffs ought to account. On the other hand the defendant is to ac- 
count for one-half of the fruits, or rents and profits of the land. 
It is clearly shown that the rent of the land for the last three years. 
has been worth $1500, per annum, equal to $4500, without inquir- 
ing whether the defendant be not liable, as a possessor in bad faith 
before the inception of this suit. The plaintiffs are entitled to 
one-half of that sum, leaving a balance in favor of the improve- 
ments of $2000, one half of which, to wit, $1000, is chargeable to 
the plaintiffs. : 

The appellee has prayed that the judgment may be so amend- 
ed as to fix a day after which he shall be entitled to an execution, 
if the sum recovered by him in reconvention be not paid. This 
we think he has a right to, because he is not bound always to re- 
main in a state of suspense; and this has been settled in several 
cases in this court. See Fletcher et al. v. Cavalier et al. 2 La. 
267. 141b.548, Black v. Catlett and others, 1 Robinson, 540. 

It is therefore ordered and decreed, that the judgment of the 
District Court, so far as it decrees to the plaintiffs one undivided 
half of the tract of land, and so far as it homologates the partition 
of the land between the parties, be affirmed ; and that it be rever- 
sed, so far as it allows to the defendant, in reconvention, the sum of 
$4583 ; and it is ordered that the defendant do recover of the 
plaintiffs $1000 ; that no writ of possession be issued until said sum 
shall have been paid or tendered; and that, if not paid or ten- 
dered within sixty days from the notice of this judgment, the de- 
fendant may issue execution for the same. And it is further 
ordered that the appellee pay the costs of the appeal. 

Stacy, for the appellants. 
Dunbar, for the defendant. 
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Isaac Tuomas v. Joun B. Scorrt. 


Where real property is purchased by a commercial firm, the members of the firm be- 
come joint owners thereof ; and it cannot be alienated by one partner, without the 
consent of the rest. C.C. 2796. But where the latter, by receiving a portion of 
the price, subsequently ratify a sale by the former, they will be estopped from as- 
serting any title to the prejudice of a bona fide purchaser. 

Partners cannot plead ignorance of the transactions of their house. 

The act of receiving the whole or a part of the proceeds of property, sold without au- 
thority, amounts to a ratification of the sale, and will preclude the owner from dis- 
turbing the purchaser. 

Though the legal title to real property bought by a commercial firm, be in the mem. 
bers individually, each holding an undivided share, the value thereof belongs to the 
partnership ; and a partner, after disposing of his interest therein, cannot avail him- 
self of his legal title to sue for a partition. 


Apprat from the District Court of Rapides, King, J. 

Flint, for the appellant. 

Brent, contra. 

Morrpny, J. This a petitory action by which the plaintiff seeks 
to recover an undivided half: of a piece of ground in the town of 
Alexandria. He alleges that the mercantile firm of John C. Pryor 
& Co., which was composed of John C. Pryor and himself, pur- 
chased the said property at the sale of the succession of John P. 
Randolph ; that on the 6th of February, 1830, while he was ab- 
sent from the parish of Repides in the discharge of official duties, 
his partner, John C. Pryor, pretending to act in the name of the 
firm, but without any authority to so do, made a conveyance of 
the lot of ground to F. M. LaFerriére Levesque, since which time, 
under sundry mesne conveyances, the same has come into the 
possession of the defendant, John B. Scott, who now claims to be 
owner of the whole of it. The defendant pleaded the general is- 
sue, and called in his vendor Wm. P. Scott. The several vendors 
of the premises were successively cited in warranty, until LaFer- 
riére Levesque appeared todefend the suit. After a general de- 
nial he averred that the plaintiff authorized and approved of the 
sale made to him by J. C. Pryor & Co., and derived a direct 
profit and advantage from it, as debts, for which he was with others 
bound in solido, have been discharged and paid with the purchase 
money ; and that, moreover, the plaintiff has since, in divers ways, 
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and by divers acts, ratified the said sale. The defendant averred, 
further, that after the purchase, he had made improvements on the 
property to the amount of $10,000 ; and prayed, should the court 
decide that the plaintiff is entitled to one undivided half of the 
property, that he may be decreed to reimburse at least one-half of 
the purchase money and of the improvements. There was ajudg- 
ment below in favor of the defendant, and the plaintiff has ap- 
pealed. 

This court has held that, if real property be purchased by a com- 
mercial firm, the several members of it become joint owners of 
the property thus acquired. It follows, as a corollary, that one 
partner cannot afterwards alienate it, without the consent of the 
other partners. Civ. Code, art. 2796. 1 Mart. N.S. 290. 4 
La. 397. ‘The only question then is, whether, in this case, there 
are any circumstances which should preclude the ange from 
recovering. 

The record shows that the sale to LaFerriére Lowsgu by the 
firm of J. C. Pryor & Co., was made for and in consideration of 
one thousand dollars, payable as follows : $316 44 in cash, and the 
balance, being $683 56, in a draft at four months from the 6th of 
February, 1830, drawn by the purchaser on the house of J. Hagan 
& Co., of New Orleans. James Armor, whose testimony was 
taken under a commission directed to New Orleans, testifies that 
he was the commission merchant and agent of the plaintiff, and, 
also, of the house of John C. Pryor & Co. of Alexandria, in 1830 ; 
that he received the draft described in the sale to LaFerriére Le- 
vesque on J. Hagan & Co. ; that the said draft was paid at matu- 
rity ; and that he passed the proceeds to the credit of John C. Pryor 
& Co., and afterwards accounted therefor in his settlement with 
the plaintiff himself. This witness says that the plaintiff may 
have mentioned to him that the draft had been given in payment 
of property ini Alexandria, sold by the firm of John C. Pryor & 
Co. to LaFerriére Levesque, but that he does not recollect it. 
It further appears in evidence, that the sale to the defendant was 
recorded in the parish of Rapides, on the 6th of February, 1830, 
and the present action was brought only on the 14th of May, 1835. 
These facts appear to us sufficient to estop the plaintiff. It can- 
not be supposed, when the proceeds of this draft were either paid, 
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or accounted for to him, that he was uninformed of the object for 
which it had been given. The partners of a firm cannot plead 
ignorance of its transactions. The books of the concern must, at 
all events, have acquainted the plaintiff with the origin of this 
draft, even were we to admit that his absence from the parish, at 
the time of the sale, prevented him from knowing it then. There 
is no principle better settled in our jurisprudence, than that the 
act of receiving the whole or a part of the proceeds of property, 
sold without authority, amounts to a ratification of the sale, and 
precludes the owner from disturbing the purchaser. In the case 
of Bacav. Ramos et al. 10 La. 420, we held, that when a commer- 
cial firm buys real property, although the legal title to it be in the 
members of the firm, and each holds an undivided share or interest 


. in it, yet the value thereof belongs to the partnership, which has 


an equitable title to it ; and that one partner, after parting with all 
his interest in it for a given sum, has no right to avail himself of 
his legal tiJe to sue for a partition. So, in the present case, the 
plaintiff, after receiving his proportion of ‘the value of the property 
which belonged to the firm, cannot now be permitted to urge his 
legal title to the prejudice of a bona fide purchaser, who has paid 
the value to the firm. 
Judgment affirmed. 





Granvitte P. Smiru, Administrator, v. Josern J. Scorr and 
another. 


A surety who binds himself with his principal, ix solido, is not entitled te the benefit 
of discussion ; and may be sued alone for the whole debt. His obligation must be 
regulated by the principles applicable to debtors in solido. C. C. 3014. 

Pleas in compensation must be set forth with the same certainty as to amount, dates, 
&c , as would be necessary if the party setting them up were the amie. in @ 
direct action. General allegations will not suffice. 

To entitle a defendant to a trial by jury, under the 24th section of the act of 20th 
March. 1839, he must show, by his affidavit, that his means of defence are certain 
and unequivocal, and that they will affect the plaintiff’s right to recover. 


Appeal from the District Court of Rapides, King, J. 
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Brent and O. N. Ogden, for the plaintiff. 
Hyams, for the appellant. 
Simon J. The defendant, Hawkins, is appellant from a judg- 
ment condemning him to pay the amount of sundry promissory 
notes, subscribed by him as the security, in solido, of his co- _ 
defendant Scott, which notes were given by Scott for the price of 
several slaves, purchased by him at the sale of the property be- 
longing to the succession administered by the plaintiff. 
The pleadings show that the defendants filed their answer on 
the 19th of May, 1841, in which they pleaded the general issue ; 
that on the 31st of the same month, the plaintiff filed a remittitur, 
in which he acknowledges that the defendants are entitled to two 
credits, amounting together to $5500, paid at two different periods ; 
and that on the same day, the defendants obtained leave to file an 
amended answer, in which they state that large payments have 
been made upon the notes sued on, which are not credited thereon. 
They pray fora trial by jury ; and the affidavit of Scott in support 
of the prayer, alleging that the allegations set forth in the amended 
answer are true, is thereto annexed. 
The case was called for trial, but the jury having been previ- 
ously discharged, the judge a quo continued it with regard to the 
defendant Scott, and ordered it to be tried as to the defendant Haw- 
kins ; whereupon Hawkins took a bill of exceptions to the opinion 
of the court ruling him to trial, without giving him the benefit of 
a trial by jury. ‘There was judgment in favor of the plaintiff. 
The only question which this case presents, arises out of the - 
bill of exceptions. It is contended that the affidavit made by Scott 
ought to enure to the benefit of his co-defendant; that Hawkins, 
being sued as Scott’s security, had a great interest that judgment 
should not be rendered against him before it was rendered against - 
the principal debtor, particularly as compensation and payment — 
had been pleaded; and that the defendant Hawkins had a right to 
avail himself of the pleas, which were to be inquired into by a 
ury. 
. itis clear that the defendant Hawkins, having obligated him- 
self, and being sued as the security, in solido, of his co-defendant, 
was not entitled to the plea of discussion ; and that the effect of 
his engagement was to be regulated by the same principles which 
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are by law established for debtors in solido. In such a case, he 
might have been sued alone for the whole amount of the debt 
(Civ. Code, art. 3014); and judgment could have been legally 
rendered against him, in the absence of his co-debtor or principal 
obligor. 

It is true that the answer was filed by both defendants together ; 
but the allegations of compensation or payments by them relied 
on in their answer, are not such as to entitle them even to produce 
evidence in support of the pleas. In the case of White v. 
Moreno, 17 La. 372, we held that pleas in compensation should 
be set forth with the same certainty, as to amount, dates, &c. &c., 
as if the party opposing them were himself plaintiff in a direct 
action. General allegations do not suffice. For aught that ap- 
pears, we should be disposed to believe that the pleas of com- 
pensation and payment opposed by the defendants, relate to the 
sums for which a remittitur was filed by the plaintiff; as their 
answer does not inform us that they paid any other sum, at any 
other time. 

But it is ufged that the case should have been tried by jury. 
We think not; for, supposing the defendant Hawkins to have 
signed the affidavit, his allegations are too loose to be within the 
meaning and object of the act of the 20th of March, 1839. In 
the case of Amado v. Breda, 16 La. 258, we said, that to entitle 
a party to a trial by jury, under the provisions of that act, he 
must show, in his affidavit, that his means of defence are certain 
and unequivocal, and that the facts sworn to by him, are so stated 
in his answer as to show clearly that they would affect the plain- 
tiff’s right of recovery. At all events, as we said in the case 
above quoted, the defendant Hawkins might have tried his pleas 
before the court as well as before a jury, and, not*having availed 
himself of them, we are induced to presume that they could not 
be substantiated. 

This case, however, is not such, in our opinion, as to entitle 
the plaintiff to the damages by him prayed for in his answer, as 
for a frivolous appeal. 


Judgment affirmed. 
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Warren H. Manapve, Administrator, v. Witu1am H. Kitcuen 
and others. 









The certificate of a notary that “he left the notice of protest at the domicil of the 
endorser,” is sufficient. It is not necessary that it should show whether he deli- 
vered the notice to one in the house, or simply left it there, as a notice either way a 
is good. am 

Notice to one who resides in a place where the protest was made, must be served per- 

sonally, or by leaving it at his residence or place of business. 






eth 








Appeat from the District Court of Rapides, King, J. 
Brent, for the plaintiff. 
Hyams, for the appellant. ; 
Morpuy, J. This is an action against the endorsers of several 4 
promissory notes. Judgment having been rendered against them, 
in solido, Joseph M. Sollibellas, one of the endorsers, has ap- 
pealed. 
Want of notice to the endorser is the only point made in this 
court. The notary says in his certificate that, “‘ notice in writing 
of this protest was left by me at the domicil of Joseph M. Solli- 
bellas, in the upper suburb of Alexandria, on the 2Iist day of 
February, 1840, he being absent,” &c. This is said to be insuf- 
ficient notice, as it does not appear from the notary’s certificate, 
‘nor from any evidence adduced on the trial below, that the house 
was shut up, or, if open and inhabited, that he left it with any one 
in the house. The language used by the notary clearly implies, : 
. we should think, that he found the house open, for if it had been 
shut, he could not have left the notice at the domicil of the en- 
dorser, which we understand to mean, in the house where he re- 
sides. When the notary meets any one at the domicil, or in the 
house of the endorser, whom he wishes to notify, it is customary 
and, perhaps, proper, for him to mention that he delivered the no- 
lice to that person, although it suffices, we think, to mention, as has 
been done in this case, that he left the notice at the endorser’s domi- 
cil; the latter expression leaves it doubtful, to be sure, whether 
he delivered the notice to some person in the house, or whether, find- 
ing nobody there, he placed it ona desk or table in the house. In 
-the case of The Bank of the U S.v. Merle and others, 2 Robinson, 
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117, we held, that a notice given either way, or left in the hands 
of a slave in the house, would be good. We are not aware, nor 
has it been satisfactorily shown that this decision is at variance 
with the adjudications on the subject, made either here, orelsewhere. 
We believe the well settled law to be, that when‘a person resides 
in the place where a protest is made, the notice to him must be 
personal, or left at his residence or place of business. Bailey on 
Bills, p. 277. 6 La. 727. 15 La. 51, 113, 115, 544. 

The appellee has prayed for damages. We do not grant any, 
as the earnestness with which the appellant’s counsel has pressed 
upon us his views on the subject, induces us to believe that he 
had some faith in the point he has made. The notes, moreover, 


bear already interest at ten per cent per annum. 
Judgment affirmed. 





Ann C. Suort, Administratrix, and another v. Rosert D. Piety 
and others. 


. AppgaL from the District Court of Catahoula, Boyce, J. 

Morpny, J. This is an action brought against the maker and 
endorsers of several promissory notes, given by the maker, R. D. 
Piety, in payment of property purchased at the probate sale of the 
succession of Marcus L. Short. There was a verdict and judg- 
ment below in favor of the plaintiffs against the maker, but the en- 
dorsers were discharged... R. D. Piety has alone appealed. 

As the endorsers have not been made parties to this appeal, it 
is unnecessary to notice the facts in relation to them, or the 
grounds on which they have been released. The maker and ap- 
pellant urges, that the notes sued on were given for a house and 
lot in the town of Harrisburg, which was sold by the Probate 
Judge as the property of the succession of Marcus L. Short, 
while in fact the house was owned in co-partnership between the 
deceased and James W. McDonald, one of the plaintiffs in this 
suit. That the property was illegally sold, without any applica- 
tion or petition having been presented to the Court of Probates by 
any person legally authorized to demand a sale, and without any 
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order of that court directing the sale to be made. The appellant 
further urges, that when he became the purchaser of the property 
offered for sale, he believed the same to be free from mortgage or 
any incumbrance whatever, whereas there was a mortgage existing 
thereon to a large amount, to wit, the sum of six thousand seven 
hundred and fifty dollars, in favor of Michael H. Dasson, vendor 
of said Short and McDonald, who still holds the mortgage to se- 
cure the payment of the purchase money, the whole of which is 
yetdueto him. The evidence in the record fully substantiates” 
each and every one of the grounds relied on by the appellant. It 
is clear that the sale made by the Judge of Probates is an abso- 
lute nullity, and conveys no title whatever to the purchaser. It 
is equally clear that, even had the sale been made in strict accord- 
ance with law, as to the moiety of the property belonging to the 
estate of Marcus L. Short, it could not have had the effect of re- 
leasing the mortgage on the other half owned by McDonald, 
which was not judicially sold. Situated as the property was, the 
parties should perhaps have resorted to an action of partition be-- 
tween the estate of Short, and his surviving partner, McDonald. 
By that means the whole of the property would have been the ob- 
ject of a judicial sale, and a good titlé could have been made to 
the purchaser. Civ. Code, arts. 334, 335, 336, 1128, et seq. 
The evidence shows, however, that Piety took possession of the 
house, and kept a tavern in it after the sale: It is said that he has 
not offered to give it up, and that he cannot keep the property, and, 
at the same time, refuse to pay for it. This is trae. But the evi- 
dence does not show, on the other hand, that possession of the 
premises was asked of him, accompanied with an offer to return 
his notes, and release him from all liability. He cannot be bound 
to pay notes, the consideration of which has totally failed, 

It is, therefore, ordered, that the judgment of the District Court 
be reversed, and that ours be for the defendant R. D. Piety, with — 
costs in both courts ; reserving to the plaintiffs their right to sue for - 
the possession of the property, if it be withheld, and all claims they 
may have against the appellant for the use and enjoyment he has 
had of it, fronr the time of the sale. 

McGuire and Ray, for the piaintiffs. 

Phelps, for the appellant. 
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Atvarez Fisk v. Samver Frienp, Executor. 


The signature of the appellant is not necessary to the appeal bond. His obligation to 
discharge any judgment rendered against him on the appeal, results from the judg- 
ment itself. 

The provision of art. 984 of the Code of Practice, requiring the holder of any claim 
for money against a succession to present it to the curator or executor before com- 
mencing an action, is like the amicable demand to be made of a debtor before 
suit. Its omission may prevent the recovery of costs, but not that of the debt 
itself. 


Apprea. from the Court of Probates of Claiborne, Peets, J. 

Martin, J. The defendant was sued on a judgment rendered, 
in Mississippi, against his testator, and pleaded the general issue. 
There was judgment as in case of nonsuit, and the plaintiff has 
appealed. The defendant prays for the dismissal of the ‘appeal, 
on the ground that the bond is not signed by the appellant, nor by 
any person for him, and is not executed in conformity with the 
order of the judge. The bond appears to be signed by D. L. 
Evans, for the appellant, as his attorney. We have held that the 
signature of the appellant is not necessary to the regularity of the 
appeal; for his obligation to discharge any judgment rendered 

“against him on the appeal results from the judgment itself, and 
need not be fortified by the weaker one resulting from the bond, 
which appears, in the present case, to be in perfect conformity 
with the judge’s order. ‘The appeal must, therefore, be sustained. 

On the merits, the plaintiff introduced the transcript of a record 
and judgment obtained by him against the defendant’s testator, in 
the State of Mississippi. The suit was brought on a promissory 
note, and establishes the plaintiff’s claim. 

It has been contended, in this court, that judgment of nonsuit 
was correctly given against him, because he brought the present 
suit without having first submitted his claim to the executor for 
his approbation. The application to the executor for this purpose, , 
is like the amicable demand to’be made of the debtor before suit 
be brought. The want of it ought not to prevent the recovery of 
the claim, although it may prevent that of the costs. 

It is, therefore, ordered, that the judgment be annulled, and that 
the plaintiff recover from the defendant the sum of two thousand 
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eight hundred and sixty-four dollars and fifty-two cents, with in- 
terest at the rate of eight per cent per annum, according to the 
laws of the State of Mississippi, from the 6th of October, 1840, 
with costs, in this court, and that he pay those in the court below, 
This case was submitted, without argument, by Evans and Roys- 
don, for the appellant, and Brent and Downs, for the defendant. 





Cartes Brices and others v. Joun T. Spencer. 


By the laws of Mississippi, the forfeiture of a forthcoming bond extinguishes the origi 
nal judgment ; and the forfeited bond itself acquires the force and effect of a new 


judgment. 

In an action on a judgment obtained in Mississippi, defendant having established that 
the judgment had been extinguished, by the execution and forfeiture of a forthcom- 
ing bond: Held, that there must be judgment as in case of nonsuit. 

‘Where, by the laws of a State in which a judgment has been obtained, no execution 
can be issued against the property of the defendant for a certain period, plaintiffs 
cannot, by suing on -the judgment here, proceed against his property in this State, 
before the expiration of the delay to which defendant had acquired a right. The 
judgment cannot have a greater effect extra-territorially, than in the State in which 
it was rendered. 


Appzat from the District Court of Concordia, Curry, J. 

Simon, J. This is a suit by attachment. The plaintiffs repre- 
sent, that the defendant owes them a sum of $9507 65, with eight 
per cent interest, and another small sum without interest, being 
together the amount of a judgment by them obtained against their 
debtor in the Circuit Court of Scott county, in the State of Mis- 
sissippi; that the claim has acquired the force of res judicata ; 
and that by the laws of the State where the judgment was ren- 
dered, the defendant is bound to pay the whole of the judgment, 
although it should appear to be a several judgment against him 
and others.. On the day previous to the filing of the petition, (5th 
of January, 1841,) the plaintiffs filed their affidavit and bond ac- 
cording to the 4th section of the act of the 25th of March, 1828, 
whereupon a writ of attachment was issued, and levied on the 
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same day upon a number of slaves and other property, stated in 
the inventory returned by the sheriff. 

The defendant admits the judgment declared upon in the plain- 
tiffs’ petition, but denies its effect as one in solido; he further 
states that, under the laws of Mississippi, the same was legally 
satisfied, extinguished, novated, and paid, previous to the institu-) 
tion of this suit; that the slaves attached were in his (defendant’s) 
peaceable possession in the city of Natchez, but that the plaintiffs 
secretly and tortiously procured said slaves and other property 
attached to be removed out of the State of Mississippi, without 
his knowledge and consent, &c. He denies being indebted to 
the plaintiffs on account of the judgment, and prays that their de- 
mand may be rejected with damages, and costs. 

Eleven months after the filing of the defendant’s answer, the 
plaintiffs obtained leave to file an amended petition, in which they 
state certain facts which they aver were not known to them at the 
time of the institution of this suit, to wit, that a writ of fiert fa- 
cias was issued by virtue of the judgment declared upon in the 
original petition, and was levied upon twelve slaves belonging to 
the defendant, for which the latter executed a bond, called a 
forthcoming bond, dated the 5th of August, 1839, (previous to the 
institution of this suit,) and that said slaves were not surrendered 
according to the conditions of the bond, nor the amount of the 
execution paid, by reason whereof the bond was returned as 
forfeited, which bond, so forfeited, has the force and. effect of a © 
judgment for the amount of the execution for which the bond was 
given. That a writ of fi. fa. was subsequently issued on said 
bond, and levied upon certain lands belonging to one of the debt- 
ors, which lands were offered for sale, and not sold in conse- 
quence of a valuation having been claimed, and two-thirds thereof 
not having been bid in cash. That, subsequently, another writ 
was issued, and levied upon other tracts of land, which, not having 
been sold, were also left in the possession of the debtors. But 
that on the 16th of August, 1841, (after this suit was instituted,) 
an alias fi. fa. was issued, and levied upon all the said tracts of. 
land, which, having been sold, produced a sum of $825, a part 
of which, to wit, the sum of $694 91, is to be credited upon the 
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amount of the execution, leaving the balance due te the petition- 
ers. Wherefore the plaintiffs pray that the facts by them alleged 
be taken and considered as a part of, and in connection with their 
original petition, and that they have judgment accordingly. 

The filing of this amended or supplemental petition was ob- 
jected to by the defendant’s counsel, on the grounds that it was 
setting up a cause of action which arose after the suing out of the 
attachment, and even after issue joined ; but these objections were 
overruled by the lower court, which permitted it to be filed, and 
the defendant took a bill of exceptions. 

The plaintiffs’ supplemental petition was answered by the de- 
fendant, by setting up the same matters alleged in his original an- 
swer. He further states, however, that, at the time this suit was 
instituted, the plaintiffs had no cause of action against him, since 
the judgment declared upon in their original petition, was, under 
the laws of Mississippi, satisfied, paid, novated, and extinguished. 

During the progress of the suit, a motion was made by the de- 
fendant’s counsel to dissolve the attachment, on the ground of 
certain informalities existing in the proceedings, which motion 
was overruled by the District Court; and the case having been 
tried on its merits, judgment was rendered in favor of the plain- 
tiffs, from which judgment, after a useless attempt to obtain a new 
trial, the defendant has appealed. 

- From the view we have taken of the question relative to the 
plaintiffs’ right of action, at the time this suit was instituted, we 
have deemed it unnecessary to examine and express any opinion 
on the points raised by the bills of exception above mentioned, 
in relation to the motion made to dissolve the attachment, and to 
the leave granted by the court to the plaintiffs to file a supple- 
mental petition; for if, from the plaintiffs’ own showing in their 
two petitions, it appears that they could not legally resort to the ex- 
traordinary remedy which they have thought proper to exercise, 
it is clear that the proceedings had in this suit must be set aside, 
and the plaintiffs nonsuited. 

. The evidence shows that the plaintiffs’ judgment was obtained 
as alleged in their original petition; that the other and subsequent 
proceedings, stated in their supplemental or amended petition, 
took place as represented; that a forthcoming bond was taken, 
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which was subsequently forfeited ; and that the several executions 
or writs of fieri facias therein mentioned, were really issued and 
levied as therein set forth, and that the tracts of land, seized by 
virtue of the forthcoming bond or writs of fi. fa. issued thereon; 
were definitively sold, after the expiration of twelve months from 
the first seizures, which had taken place in April and May, 1840. 
These last proceedings took place about seven months after this 
suit was instituted. 

The testimony of the witnesses examined on the trial of this 
cause, establishes that, under the laws of Mississippi, the giving 
of a forthcoming bond is a satisfaction of the prior judgment, if the 
bond be forfeited, and that the prior judgment will be extin- 
guished by the return of the forthcoming bond as forfeited. This 
is also shown or corroborated by the fact, that the subsequent exe- 
cution issued not upon the old judgment, but upon the new one 
arising from the forfeiture of the bond. 

By a statute of Mississippi produced in evidence and found in 
the record, it is enacted, sect. 3, ‘that it shall be the duty of the 
sheriff, &c., to proceed to offer at public sale to the highest bid- 
der, &c., the property so levied on or surrendered, and should the 
same not sell for two-thirds of its appraised value, the sheriff shall 
announce that there is no sale, and such sheriff shall return, &c., 
that the property offered would not sell for two-thirds of the ap- 
praised value, and thereafter no other writ of execution or other 
process for the sale of such unsold appraised property shall issue, 
until the expiration of twelve months from the time when such writ 
of execution shall have been returned as hereinbefore required.” 

It seems to us clear that, in the State of Mississippi, the forfei- 
ture of a forthcoming bond extinguishes or satisfies the original 
judgment, and is in itself of equal dignity with a judgment. It as- 
sumes a new character, and, as a second judgment, has the same 
force and effect ; and the plaintiff cannot then proceed to enforce 
the first, but must rely upon the second. 1 Howard, 64,98. $8 
Ib. 26, 61,419. 4 Ib. 351. If so, the judgment declared upon 
in the plaintiffs’ original petition was extinguished, and could not 
be made the basis of the present action. This alone would, per- 
haps, be sufficient to defeat the plaintiffs’ alleged rights, and to 
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annul all the proceedings had upon the attachment issued at their 
request. 

But the plaintiffs in their amended petition show, that execu- 
tions having issued on the forfeited bond by virtue of its effect as 
a new judgment, property was seized and offered for sale, and 
that it could not be sold for two-thirds of the valuation. Then 
there was no sale ; and the debtor became entitled to keep the. pro- 
perty for twelve months, before the expiration of which, no pro- 
ceeding in execution, or other process, could be had or carried on 
against his property. Surely, it cannot be contended that a judg- 
ment should have a greater extra-territorial effect, than it would 
have in the State where it was rendered. The delay of twelve 
months, during which all proceedings were to be suspended, was 
a right acquired by the defendant under the laws of Mississippi, 
and we are not ready to say that he could be deprived of it by 
proceedings had against his property in another State. The plain; 
tiffs could not act against him in Mississippi ; they were precluded 
from enforcing their judgment there, before the expiration of one 
year ; and the fact that they did so about seven months after this 
suit had been instituted, shows conclusively, that when they re- 
sorted to the proceedings complained of, they had no right. of ac+ 
tion. The attachment was, in our opinion, prematurely sued ante 
and the action must be dismissed. 

Jt is therefore ordered, that the judgment of the District Court 








_ be annulled and reversed ; and that ours be in favor of the defen- 


dant as in case of a nonsuit, with costs in both courts. 
Stacy, for the plaintiffs. 
F. H. Farrar and T. P. Farrar, for the appellant. 
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Irene Burney and Husband v. Jonn Brown, Tutor, and another: 


Tn an action, on an open account, against the heirs amongst whom a succession has 
been partitioned, for articles furnished to their ancestor, interest will be allowed 
from judicial demand, and not from the death of the ancestor. 


Appzat from the District Court of Rapides, King, J. 

Martin, J. The plaintiffs claim from the defendants the value 
of eighty thousand bricks, and the rent of fifty-nine acres of land, 
amounting, according to an account annexed to the petition, to 
$1255. ‘The defendants pleaded the general issue, and prescrip- 
tion. There was judgment against them for $800, with interest 
at the rate of five per cent per annum; and they have appealed. 
It is contended, on the part of the defendants, that the plaintiffs’ 
claim for bricks was properly reduced to one for forty thousand, 
as in a suit formerly brought in the Court of Probates, they had 
claimed payment for the latter quantity only, and there is some 
evidence that no greater quantity was delivered. Itis also urged 
that the court erred in allowing interest, the suit having been 
brought against the heirs in the District Court, after a partition of 
the succession among them. 

There is an admission in the record that no judicial claim was 
made of the rent, until the inception of the suit in the Court of 
Probates, in January, 1839. The claim is for rent in 1832. Ad- 
mitting that it began on the last day of that year, it expired on the 
same day in the year 1833, when the prescription began to run, 
and was acquired on the last day of the year 1836. The suit in 
the Court of .Probates was not brought until several years after- 
wards, to wit, in January, 1839. 

The plaintiffs, therefore, had no legal claim except for the 
bricks. The court sustained it for eighty thousand bricks, at $10 
per thousand, and gave judgment for $800. We _think that it 
erred, and that forty thousand bricks only were proved to have 
been delivered. The interest was improperly allowed from the 
first of January, 1834, the period of the death of the defendants’ 
ancestor. Under the Code of Practice, it ought to have been al- 
lowed from the inception of the suit in the Court of Probates. 

It is, therefore, ordered, that the judgment be annulled and 
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reversed, and that the plaintiffs recover from the heirs the a 
sum of four hundred dollars, with interest at the rate of five per’ 
cent per annum from the 15th of April, 1839, until paid, each of 
them paying his virile part thereof, to wit, John Brown, tutor to 
the minor Joseph Brown, the sum of one hundred and thirty-three 
dollars and thirty-three and a third cents, with interest aforesaid ; 
the said Brown as tutor of the minor Clarissa Brown, the sum of- 
one hundred and thirty-three dollars and thirty-three and a_ third 
cents, with interest as aforesaid ; and Dicy Brown, the wife of V. 
F. Cotton, the sum of one hundred and thirty-three dollars and 
thirty-three and a third cents, with interest as aforesaid. The 
costs of the appeal to be born by the plaintiffs, and those of the 
court below by the defendants zn solido. 
Brent, for the plaintiffs. 

Hyams, for the appellants. 
























Witiram Barry Grove v. Witttam Harvey and another. 


Failure to serve citation of appeal in due time, will authorize the appellee to delay his 
answer until the expiration of the period allowed him by law, or, perhaps, to require 
_ @ new Citation, but not to demand the dismissal of the appeal. 






Appgat from the District Court of Madison, Tenney, J. 
~ Martin, J. The defendant and appellee, Harvey, claims the 
dismissal of the appeal, on the following ground : that the appeal 
was granted on the 5th of September, 1841, and no appeal bond 
given until the 25th, and the citation only served on the 29th, but 
five days before the first Monday of October, the return day, al- 
though the appellee dwells in the parish of Madison, at the dis- 
tance of one hundred and fifty miles from Alexandria, where the 
Supreme Court sits, when, according to law, the citation ought to 
have been served twenty-five days before the return day. The 
Code of Practice, article 583, requires that when there is not suf- 
ficient time between the granting of the appeal and the next term 
of the Supreme Court, the appeal shall be made returnable to the 
succeeding term: In the present case, there were more than 
twenty-five days between the 5th of September and the first Mon- 
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day of October. Therefore, the appeal was correctly made re- 
turnable on the latter day. 

It is true that the citation was not served unti] the 29th of Sep- 
tember. The appellee may, indeed, complain that the citation was 
not served in due time; but this does not authorize him to de- 
mand the dismissal of the appeal, but only to delay his answer in 
this court until the expiration of the time allowed him by law, or 
perhaps to require a new citation ; but this he has not done. 

The plaintiff is appellant from a judgment dismissing the attach- 
ment by which he commenced the present suit. The dismissal of 
the attachment was asked on the ground, that the order authorizing 
it was a nullity, having been made on the 5th of February, 1840, 
while the affidavit and bond were not executed until the 24th and 
25th of the same month. The authority of the attorney in fact 
who made the affidavit, and executed the bond for the plaintiff, 
was also denied. The plaintiff and appellant shows that, although 
the order for the attachment bears date the 5th of February, 1840, 
it was made after the petition and affidavit were filed, for the or- 
der is on the. back of the petition. The affidavit bears date the 
24th of February, and the bond the 25th. 

It is more than probable that the order was made on the day 
following the filing of the petition, and on the day on which the 
bond was executed, and that the date of the 25th was intended, the 
figure 2 being, by a lapsus calami, omitted before the figure 5. 

The plaintiff and appellant offered witnesses to prove the day 
on which the order was granted. The court having dissolved the 
attachment on the first ground, forbore to act on the second, and 
did not allow the plaintiff an opportunity of proving that the per- 
son who made the affidavit and executed the bond for him, had his 
authority to do so. In this, in our opinion, it erred. The plaintiff 
has an undoubted right to make such proof. 

It is, therefore, ordered and decreed, that the judgment be an- 
nulled, and that the case be remanded for further proceedings ac- 
cording to law ; the defendant and appellee paying the costs in this 


court. 
Bemiss, for the appellant. 


Stacy, contra, 
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James Morrison v. Pattie Crooxs. 


An injunction will not lie, to stay the execution of a judgment for the amount of a 
- mote given for the price of a tract of land, on the allegation that, since the render- 
_ ing of the judgment, plaintiff has discovered that the defendant, his vendor, had no 

title to the land. The execution can only be resisted by appeal, or action of nullity, 

or on an allegation of extinguishment by payment, release, confusion, novation, or’ 
other legal mode. 








Aprzat from the District Court of Rapides, Boyce, J. 
Hyams, for the appellant. 

Brent, contra. 

Martin, J. The plaintiff is appellant from a judgment dissolv 
ing an injunction, which he had obtained on the following grounds ; 
That the defendant had obtained a judgment against him on a 
note of hand, given as the consideration for the sale of a tract of 
land, purchased by him from the defendant ; that an execution had 
been issued thereon, &c. ; that, since the rendition of the judgment, 
the plaintiff has discovered that the defendant had no title or 
claim to the land so sold ; and that one Mason is in possession of 
it, and has a good title thereto. The defendant claimed the dis- 
solution of the injunction, on the grounds: First, that the plain- 
tiff’s own statement shows that he is not entitled to the relief 
sought.. Second, that the matter urged by him now, might have 
been pleaded in the suit in which the judgment enjoined was 4 
rendered. Third, that he seeks to arrest the execution of a judg- 4 
ment which he does not allege that he has paid, which was a 
rendered by a competent court, and is not attacked on the grounds 
of error or fraud, nor sought to be rescinded and annulled. It 
does not appear to us that the court erred. The defendant's 
claim against the plaintiff is res judicata ; or, at least, his execu- 
tion cannot be resisted otherwise than by an appeal, or action of 
nullity, or on an allegation that the claim has been extinguished 
by payment, release, confusion, novation, or other legal mode od 
extinguishment. 



























Judgment affirmed, ~ 






Vor. III. 
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Marearet Tourett, Tutrix, v. Anprew Jones. 


Where the certificate of the magistrate, to whom a commission was addressed, attes‘s 
that the witness appeared and answered the interrogatories, and signed his name 
thereto “ after having been examined upon the Holy Evangelist of Almighty God,” 
it will be sufficient. The language of such a certificate is immaterial, provided it 
appear clearly that the requisites of the law have been complied with. 

The object of the ‘th sect. of the act of 25th March, 1828, which requires that interro- 
gatories to be propounded to witnesses examined under commission, shall be served on 
the opposite party or his counsel, three days previous to being forwarded, is to af- 
ford the latter sufficient time to examine them, and prepare his objections or cross- 
interrogatories ; and where such interrogatories have been handed to a party, with a 
request that he will accept service thereof and return them the next day, and heac- 
knowledges service, and returns them, accordingly, with his cross-interrogatories, he 

"will be considered as having waived any further delay. 


Arrzat from the District Court of Claiborne, Campbell J. 

Morpny, J. This is an action brought by the grandmother 
and tutrix of the minor children of Marcus Jones, to recovera 
slave alleged to be the property of their father. The petitioner 
avers that the defendant has had the care and keeping of the said 
children for some time, by the common consent of their relations, 
and with the mutual understanding that he was to provide for their 
support and education, and that, in consideration thereof, he was 
to have the services of the said slave; but that the defendant has 
entirely failed to make a reasonable provision for the support and 
comfort of the children, has neglected their education, and has so 
ill-treated them that they have been compelled to abandon his 
house. The defendant, after a general denial, avers that the 
heirs of Marcus Jones, have no right or title to the slave, 
and pleads prescription. He further avers, that he has had the 
minors in his house, and has provided them with board, clothing, 
and every comfort of life for five years, and has paid for their 
tuition, and furnished them with books, stationery, &c.; that for 
these, and divers other expenses, the minors are indebted to him 
in the sum of $2350, which he pleads in compensation and recon- 
vention. There was a verdict and judgment in favor of the de- 
fendant,* and the plaintiff has appealed. 

The testimony in this case is extremely vague, contradictory, 





* The jary found that the defendant was not entitled to recover any damages. 
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and inconclusive, and were we called upon to pass on the merits, 
we should find it difficult to come to a satisfactory conclusion ; but 
a bill of exceptions presented by the record, makes it our duty to 
remand the case for a new trial, and this will afford the parties an 
opportunity of introducing additional evidence in support of their 
respective pretensions. 

_ On the trial, the plaintiffs offered in evidence, testimony taken 
under a commission executed in the county of Hempstead, in the 
State of Arkansas. It was objected to by the defendant’s coun- 
sel, on the grounds: First, That there was no jurat to the re- 
turn of the commission. Secondly, That there was no legal ser- 
vice of the interrogatories on the defendant, or his counsel, three 
days previous to their being forwarded. 

We have examined the certificate of the magistrate who execu- 
ted the commission, and it appears to us to contain, in substance, 
all that can be required. The witness appeared, answered the in- 
terrogatories annexed to the commission, and signed his answers 
after having been examined upon the Holy Evangelist of Almighty 
God. The words of such a certificate do not appear to us 
material, provided it clearly appear from it that the requisites of 
the law have been complied with. 9 La. 424. In relation to the 
interrogatories, the record shows that the counsel for the defend- 
ant accepted service of them on the 2ist of August, 1841. . One 
of the defendant’s counsel, who was examined at the request of 
the plaintiff’s attorney, testified that the interrogatories were 
handed to him on the 20th of August, by the latter, with a request 
that they should be returned the next day ; that he acknowledged 
service of them on the 2ist of August, and returned them to the 
clerk on that day ; and that he had the interrogatories in his pos- 
session as long as he wanted them. It appears, further, that on 
the 2ist, the defendant’s counsel filed objections to almost every 
one of the interrogatories put by the plaintiff. Under these cir- 
cumstances, the judge, in our opinion, erred in excluding the evi- 
dence on the ground assumed. The object of the law in requir- 
ing that interrogatories shall be served on the adverse party, or his 
counsel, three days previous to their being forwarded, is to afford 
the latter sufficient time to examine them and make their objec- 
_ tions or cross-interrogatories. It is clear that the .defendant’s 
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counsel consented to waive this delay, when, at the request of the 
plaintiff’s counsel, he accepted service of the interrogatories the 
day after he received them, and returned them to the clerk’s office 
accompanied by minute objections, which prove, as he declared 
himself in court, that he had them as long as he wanted them. 
Had they remained two or more days in the office of the clerk, 
after being returned there, it would have been of no advantage to 
the defendant ; nor has he suffered any injury from their being taken 
away and forwarded. 

It is, therefore, ordered, that the judgment of the District Court 
be reversed, and the verdict set aside; and that the case be re- 
manded for a new trial, with instructions to the judge below not to 
reject the testimony taken under this commission, on the ground 
that no legal service of the interrogatories had been made on de- 
fendant’s counsel, three days before being forwarded. The costs 
of this appeal to be borne by the appellee. 

Brent, for the appellant. On the part of the defendant, the case 
was submitted by McGuzre and Ray. 





JannettTa Starrorp and Husband v. Joan Dunwoopte. 


A wife has a privilege on the moveables of her husband, for her dotal, but not for her 
paraphernal property. For the latter, she has only a tacit or legal mortgage, on 
his immoveables. C. C. 2367, 3182. 

Defendant having seized under a fi. fa. certain moveables belonging to the busband of 
the plaintiff, the latter procured an injunction, pending which she obtained a judg- 
ment against her husband in a suit for separation of property, and, in virtue thereof, 
caused the moveable property, previously seized by defendant, to be sold, and pur- 
chased it herself, crediting the amount upon her judgment. On a motion to dis- 
solve the injunction: Held, that by his seizure defendant had acquired a privilege 

. omthe moveables seized ; that the rights of the wife, being merely paraphernal. gave 
her no privilege on the moveables ; and that having, by the effect of her seizure, 
disabled the defendant from enforcing his privilege, she was responsible in damages 
for the injury he sustained from her act. 


Aprgat from the District Court of Rapides, King, J. 
Smion, J. The plaintiff Jannetta Stafford, is appellant from a | 
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judgment dissolving an injunction, which she had obtained, to ar- 
rest the sale of certain property belonging to her husband, which 
had been seized at the suit of the defendant, Dunwoodie, and con- 
demning her to pay the sum of $3975, being the amount of the 
damages sustained by the defendant from the effect of the injunc- 
tion, and also $500 as counsel fees. 

The facts of the case show, that sometime in March, 1840, J. 
Stafford sued her husband for a separation of property; that on 
the second of June following, executions having been issued’ at 
the suit of Dunwoodie against her husband, were levied upon cer- 
tain personal property which belonged to him ; and that in August 
ensuing, the sheriff was enjoined, at the suit of the plaintiff, J. 
Stafford, from proceeding any further on the writs then in his hands. 
In the mean time, during the pendency of that action, she obtain- 
ed judgment against her husband for a large sum of money, by 
virtue of which she caused all his property to be seized and sold 
in satisfaction thereof ; and the personal property which had been 
previously seized on by the sheriff, was included in and was a 
part of the property sold to satisfy her execution. She received 
the proceeds of the sale, by purchasing the property herself, and 
crediting the amount thereof on her execution, so that when the 
present case was tried, the defendant had, by her act, lost the 
means which he previously had, of obtaining the satisfaction of 
his executions out of the sale of the property seized by virtue 
thereof. , 

We think the District Judge did not err. The rights which the 
plaintiff, J. Stafford, set up and enforced against her husband, 
were merely paraphernal, and not dotal; she had, therefore, no 
privilege on his personal property, but simply a tacit or legal 
mortgage on his immoveable estate. Civ. Code, arts. 2367 and 
$182. On the other hand, the defendant, by the effect of his 
seizure, had acquired a privilege on the property seized, (Code of 
Pract., art, 722,) which he could not be deprived of by her; and if 
he was subsequently prevented or disabled from enforcing his 
privilege, it was owing to the fault or act of the plaintiff J. Stafford, 
under the protection of the writ of injunction issued at her re- 
quest. It is clear, therefore, that the injunction was wrongfully 
sued out. 
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The record shows that the property seized was worth the amount 
established by the lower court as the quantum of damages ‘sus- 
tained by the defendant, and we think they were correctly and 
properly allowed. 

With regard to the counsel fees, we are of opinion that-instead 
of five hundred dollars, two hundred and fifty dollars only should 
be allowed. This appears to us to be a sufficient and reasonable 
compensation in this case. 

It is, therefore, ordered, thatthe judgment of the District Court 
be affirmed, except so far as it allows $500 for counsel fees, and 
that the same be reversed as to the said sum of $500, instead of 
which, it is ordered that the defendant recover only two hundred 
and fifty dollars for such fees, and that the costs of this appeal 
be borne by the appellee Dunwoodie, those of the lower court to 
be paid by the appellant. 

Flint, for the appellant. 

Hyams, for the defendant. 





Witt1am H. Dunsar v. Saran Morris, Tutrix, and another. 


An agreement, by an attorney at law, to receive payment of a judgment in any thing 
but the legal currency of the United States, will not be binding on the plaintiff. 


Appgat from the Court of Probates of Concordia, Dunlap, J. 

This case was submitted, without argument, by F. H. Farrar, 
and T. P. Farrar, for the plaintiff, and Stacy and Sparrow, for 
the appellants. 

Martin, J. The defendants, tutor and co-tutor of the heirs 
of Elias Bass, resist the plaintiff’s claim, which is founded on a 
judgment obtained by the latter against the ancestor of their wards, 
on the allegation that an agreement was entered into by D. S. Stacy, 
wlio was employed by them to conduct the affairs of the succes- 
sion, and H. B. Barbour, the plaintiff’s attorney, employed to col- 
lect the amount of the judgment, whereby payment thereof was 
to be effected in notes of certain banks of the State of Mississippi. 
They allege that they had procured a sufficient amount of them 
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before the period at which the payment was to be made, and have 
ever since kept the said notes ready to be paid, in discharge of ‘he 
judgment ; that Barbour having died, the plaintiff employed Mont-: 
gomery and McMillan to attend to the collection of the judgment;: 
who recognized the agreement entered into by Barbour and Stacy, 
and expressed their assent thereto, promising to receive payment 
accordingly ; that notwithstanding this, and the readiness of the 
defendants to effect the payment in the manner thus agreed on, a 
vexatious suit has been brought against them to enforce payment 
otherwise than in the manner above stated. There was pete 
against the defendants, and they have appealed. 

It does not appear to us that the court erred. It is not even 
alleged that any of the agents employed by the plaintiff were au- 
thorized by him to receive payment in anything else than the legal 
currency of the United States, nor that he had knowledge of any 
agreement made by any of them with the defendants in relation to 
the collection of his claim, much less of any assent of his thereto. 
The defendants, therefore, cannot avail themselves of such an 
agreement against him. 1 Mart. N.S. 133. 12 Mart. 688, 


Judgment affirmed, 








Joun H. Hewirrt v. Squire O. Brivpewet.t. 
One who seeks equity, must do equity. 


Appzat from the District Court of Madison, Curry, J. 

Gartanp, J. The petitioner claims a tract of land of about 
seventy-seven acres. His title is founded on a certificate of pure 
chase from the United States in the name of Margaret Earl, and a’ 
sale from her to him, written on the back of the certificate, which’ 
transfers all her rights, and directs that a patent be issued in his’ 
name, which sale was afterwards ratified by the vendor, or rather 
another sale was made to the plaintiff by an act under private sig- 
nature. The right of Margaret Earl was to a float, under the’ pre- 
emption law of June 19,1834. The transfer and sale to the plain _ 
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tiff was made after her rights were established, and her title from 
the government vested. 

The defendant also claims title by various mesne conveyances 
from Margaret Earl. The plaintiff prays for damages for the in- 
jury to his property and for rents and profits, and the defendant 
for the improvements and additional value given to the land by the 
labor bestowed on it, asserting a possession in good faith. The de- 
fendant also claims the title which Hewitt has obtained, saying it 
was procured for the benefit of Seaton, one of the warrantors, the 
plaintiff having represented himself to Margaret Earl as his agent. 
The facts are, that, in the year 1834, Seaton, being in want of a 
title to enable him to get possession of a lot of public land near 
him on the Roundaway bayou, applied to the plaintiff to procure 
for him a float, under the pre-emption law passed by Congress on 
the 19th of June, 1834, for which Seaton was to pay $500 to the 
plaintiff, “and clear the claim or float, out of the Public Land 
Office at Monroe—two hundred dollars to said Hewitt, and one 
hundred dollars to pay for the location of the floating claim, to be 
paid at Monroe, as soon as expedient, and the other three hundred 
dollars to be paid on or before the 15th of January next,” meaning 
in the year 1835. ‘This contract was made on the 2d December, 
1834, and on the next day the parties went together to the resi- 
dence of Margaret Earl, who was entitled to such a claim, and 
which Hewitt had previously contracted to purchase. _ At his in- 
stance, and by an act which he signs as.a witness, Margaret Earl 
made a sale to Seaton of the lot of land, describing it as having 
been made for the sum of $100. There is no condition in this 
sale ; but it is stated under what law she claims, and it avers that the 
evidence of her rights is deposited in the Land Office. Seaton 
took possession of the land, and sold it; and from his vendee, 
Foster, it.has passed to the present defendant. 

Why the land was not paid for at the Land Office until January, 
1838, is not explained ; nor does it fully appear, what occurred 
between the plaintiff and Seaton previous to that time. It does 
not appear that the latter advanced the one hundred dollars to pay 
for the land at the Land Office, nor that he paid any portion of 
the five hundred dollars he had agreed to give the plaintiff. Sea- 
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ton alleges that he has made payments to the plaintiff. The latter 
denies it, and there is no proof about it, except that during the 
summer or autumn of the year 1837, the plaintiff endeavored to 
induce Margaret Earl to make a transfer to him, on the ground 
that Seaton had not complied with his agreement with him, which - 
she refused. Finally, the plaintiff, at the last mentioned date, got 
Margaret Earl to go with him to the Land Office at Monroe, 
where he paid for the land, and the receipt or certificate of pur- 
chase was issued in her name, and immediately after a transfer of 
it was made to him on the back of the paper. It was attested by 
two witnesses, who were in the Land Office, one of whom swears 
that Margaret Earl appeared to do it willingly, and seemed to be 
satisfied ; but the evidence shows that the plaintiff had previously 
told her, that he only wished her to make the transfer to him that 
he might complete his contract with Seaton, and that the land was 
for him. This she no doubt believed, and in fact manifested con- 
siderable anxiety that Seaton should have the land. Sometime — 
after this, it appears, that the plaintiff, Seaton, and Foster were at 
Monroe, when the subject was again discussed among them. 
Copley says that, at that time, all the parties were in his office ; 
that Seaton and Foster knew then that the plaintiff had a transfer 
of the certificate, and that the former did not pretend that he had 
paid the sums promised by him; and Hopkins proves, that, after- 
wards, from conversations he had with Seaton, he was induced to 
believe that the money was not paid, and, further, that Foster ex- 
pressed great anxiety to purchase the plaintiff’s rights, and re 
quested him to recommend certain persons to the plaintiff as being 
good security on the notes which he was to give him, which the 
witness declined to do, and the negotiation terminated. . 

After the interview at Monroe, which took place in March, 
1838, there seems to have been a race between the ’plaintiff and’ 
Seaton, who should again see Margaret Earl first. The former 
was the victor in this contest, having, as he stated to a witness, 
travelled a great part of the night, and swam a considerable river 
to get ahead of his rival. On the 28th of March, 1838, he pre- 
sented himself to Margaret Earl, with a deed written out, again’ 
conveying the land to him, but telling her at the same time that it 
was for Seaton, as she swears, and as one of the witnesses to the 
Vou. I. 36 
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deed also testifies. A short time after this deed was executed, 
Seaton reached Margaret Earl’s residence, and finding that his 
competitor had got another deed, he persuaded her to go before 
the Parish Judge of Madison, before whom she made a declara- 
tion of the manner in which she had been imposed upon, and de- 
clared her intention of adhering to the sale she had made to him 
in 1834, which she ratified in all its parts. There was a judgment 
in the District Court for the defendant, and the plaintiff has ap- 
pealed. 

‘ On the trial, the plaintiff took various bills of exception to the 
opinion of the judge refusing to admit or to exclude testimony. 
One was to his refusal to admit in evidence, two letters from 
Seaton to the plaintiff, dated in September, 1835, as irrelevant, 
and because one of them was in some degree mutilated. Another 
was to his refusal to order the defendant, or his warrantors, _par- 
ticularly Seaton, to produce in court a duplicate of the alleged 
' contract between Seaton and the plaintiff,.made in December, 
1834. We think that the judge erred in both instances ; but as 
the letters, and what purports to be a copy of the contract, are in 
the record, and the warrantor, Seaton, in his answer substantially 
admits it, we have considered them. Another bill of exceptions 
was taken to the admission of the deposition of Margaret Earl in 
evidence, on the ground that she was interested. We think the 
judge did not err. If she was bound, as the warrantor of both 
parties, the warrantor Seaton has released her from all liability, 
and it is her interest now to testify in favor of the plaintiff; but 
he objects, as her testimony is opposed to him. 

We think there cannot be a doubt that Margaret Earl was im- — 
posed on by the plaintiff, and induced to sign the transfer on the 
back of the receipt or certificate from the Land Office, from the 
belief that it was for the benefit of Seaton, and that it was with the 
same belief that she signed the deed to the plaintiff on the 28th of 
March, 1838. He represented himself as the agent of Seaton, or 
at any rate as acting in such a manner as would enable him to 
complete the agreement entered into between all the parties. 
This he has not done. 

We think the legal title to the land is by the transfers vested in 
the plaintiff ; but that he obtained it by representing himself as the 
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agent of Seaton, or as acting with a view to get the title to the land 
in order to convey it to him. By these pretences the title was 
procured, and Seaton has thereby acquired an equitable right to 
it; but he cannot compel the plaintiff to make a conveyance:to 
him, until he shall himself comply with the obligations he has in- 
curred. He who seeks equity, must himself practice it; and the 
defendant Seaton asks us, with rather a bad grace to divest the 
plaintiff of his title, and give effect to his equitable right, without 
complying with his obligation to pay the price he was to give. 
We are of opinion that justice requires that this case should be 
remanded for a new trial. 

The judgment of the District Court is therefore annulled, a 
the case remanded for a new trial, with directions to the judge to, 
conform to the opinions herein expressed, in relation to the admis- 
sion of testimony, and in other respects to proceed according to 
law ; the appellee paying the costs of this appeal. 

Copley, for the appellant. 
Stockton and Dunlap, for the defendant. 





SuccESsION oF WiuiaM Frantum—Joun M. Fenner, Adminis- 
trator, Appellant. 


The acknowledgment and payment by tutors, curators, and executors, of debts due 
from the estates administered by them, are prima facie evidence of their correctness. 
When, from the extravagance of the charges, the unnecessary character of the sup- 
plies, or from any other circumstance, bad faith or dishonesty may be presamed, 
courts cannot be too strict ; but where there is every appearance of good faith and — 
correct management, such fiduciaries should not be held, in the settlement of their 
accounts. to the strictest rules of evidence, Were they obliged to prove the signa- 
tures to every receipt, the cost of the attendance of witnesses or of their deposi- 
tions, would involve the estates in heavy and unnecessary expense. 

Full commissions of two and a half per cent on the productive property, may be allowed 

to an ore though the whole estate has not been fully administered by him. 


‘bila from the Court of Probates of Ouachita, Lamy, J. 
Gartanp, J. The record shows that on the seventh of January, 
1840, William Frantum died, and that shortly afterwards his widow 


was confirmed in the tutorship of their children, and appointed 

























ALEXANDRIA, 


. Sevcesdion of William Frantum. 








administratrix of the estate. Her brother, James L. Fenner, as- 
sisted her as a relative, and as an agent, in the administration, 
-until*her death, which occurred on the twenty-third of October 
following. Shortly after this period, James L. Fenner was ap- 
pointed administrator of the estate of William Frantum deceased, 
and of that of Ann E. Frantum the administratrix, she having died 
without rendering any account of her administration. J. L. Fen- 
ner was also appointed tutor of the children, nine in number. He 
took them from the plantation to his own residence in the town of 
Monroe, where the evidence shows that he treated them with great 
kindness, and was educating them, and supplying all their wants, in 
@ manner suitable to their condition in life. He also administered 
the estates of the deceased persons, which consisted principally 
of a plantation and slaves, until his death, in the month of January, 
1842. In his will, he named Margaret Ann Fenner as his execu- 
trix, and she took upon herself the execution of the trust. 

In March, 1842, the executrix presented an account of the ad- 
ministration of the estate of Frantum previous to the death of Ann 
E. Frantum, and as afterwards administered by James L. Fenner. 
She presents the whole in one account, alleging it is not in her 
power to separate the accounts of the two administrators, as Fen- 
ner was the agent of Ann E. Frantum, and, after her death, con- 
tinued the administration as though there had been no change or 
new appointment. In this account, she, in the first place, states 
the amount of the inventory of Frantum’s estate, made after the 
death of Ann E. Frantum, which was the largest of the two, 
In this inventory, there was included an amount in cash, a portion 
of the crop of cotton of 1839, and that of 1840, which made up the 
aggregate of the whole succession, The property in the inventory 
was returned in kind, but the cotton having been sent to market 
and sold, a separate account of it was stated, showing the amount 
at which it was appraised, and the amount of the proceeds of 
the wale. For the latter sum, the estate of James L, Fenner held 
itself responsible, These proceeds, consisting of the cash inclu- 
ded in the inventory, with a small amount deposited in bank, and 
the sums collected from Nettles and Holmes, made a sum of 
oe 846 93. The executrix then charges the estate with a variety 

of sums, paid during the administration of A. E, Frantum and 
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during that. of J. L. Fenner, for debts due by the succession, 
supplies:for the plantation, and board, clothing, and necessaries 
forthe minors, as well as for their education. An attorney’s 
fee is charged, for advice and attention to the interests of the ‘es- 
tate, and for services in making out the accounts; and also two 
and a half per cent commission on the inventory. | 

John M. Fenner, who succeeded James L. Fenner as adminis- 
trator of the estate and as tutor of the children, was called on to 
show cause why the account should not be approved, and a balance 
of $2962 81, which appeared to be due to the estate of James L. 
Fenner, ordered to be paid by him. He appeared, and filed an op- 
position, objecting to about fifty items out of an account composed 
of nearly one hundred. A number of these items were objected 
to, simply on the ground that they were paid by A. E. Frantum 
during her administration, but their validity is not put at issue. 
Another objection comprised items, for which there were no 
vouchers. A third class of items were objected to because the . 
bills were made out in the name of J. L. Fenner, or of a steamboat 
captain, without denying that the articles mentioned in them were 
used on the plantation, or by the children. Fees pé&id to different 
lawyers, employed during the lifetime of Frantum, and since his 
death, are the subject of the fourth objection. The expense for 
the board, education, and clothing of the nine minor children, 
from the death of their mother to the time of the appointment of 
the opponent as their tutor, and articles purchased for them, form 
the fifth class of items objected to. Finally, the charge of two 
and a half per cent for commissions as administrator, is objected 
to, as being illegal. 

On the trial, it appeared that, from the time of the death of Ann 
E. Frantum, to that of the appointment of the opponent, James L. 
Fenner had the children at his house, that he provided for them all 
the necessaries of life, and such other things as were proper.” He 
was proceeding to give them such an education, as the facilities 
offered by his near residence to respectable schools afforded, and 
was disposed to enable them to acquire such accomplishments as 
the ample fortune left by their parents entitled them to expect. 
In short, to use the language of a witness, “the children were well 
treated, as‘much so, as if they were Fenner’s own.” . It appears 
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also, that James L. Fenner was in the habit, during the time that 
the children were with him, of getting such supplies of provisions’ 
from the plantation belonging to the minors, as it afforded. It-was 
also shown, that a number of the articles mentioned in the different 
bills from New Orleans and elsewhere, were used on the planta- 
tion or in the family. Except in a few cases, there has been no 
evidence offered of the signatures to the different accounts and re- 
ceipts, but we see no articles mentioned in those objected to, but 
such as might very reasonably be wanted on a plantation, or for 
the use of a family of children. The charges are for pork, flour, 
sugar, coffee, cotton-bagging, rope, plantation utensils, &c.; for 
coats, hats, shoes, articles of female apparel, the freight bills of 
steamboats, and the like. There is nothing in the accounts to 
excite a suspicion of unfairness, and the opponent has raised none 
by any evidence which he has offered. 

The Probate Judge seems to have scrutinized the account ren- 
dered by M. A. Fenner, with great care, and reduced the balance 
claimed to $2102 67, reserving to her the right of showing, at a 
future time, her right to two items of $100 each, but rejecting 
them in this proceeding, as well as every item not sustained by a 
voucher or other evidence. From the judgment decreeing the 
payment of the balance of $2102 67, with interest of five per 
cent per annum, the opponent has appealed ; and in this court the 
appellee has prayed for an amendment of the judgment, by al- 
lowing $100 more paid to Isaac Thomas, as a fee in the suit of 
Brown v. Frantum. . 

In 2 Mart. N. S. 298, the account of an executor, accompanied 
by the vouchers in support of it, was held to be prima facie 
evidence of its correctness. In 6 Mart. N. S. 335, it was said 
that, “the acknowledgment and payment of debts by tutors and 
curators, which they know to be owing by the estate which they 
administer, may. be considered as prima fucie evidence of their 
correctness.” We think these principles are reasonable and just; 
and,-if no presumptions of bad faith or dishonesty are raised, they 
should have their proper effect. When any thing of that kind is 
presented to rebut the prima facie evidence, such as extravagant 
charges, the purchase of articles or supplies not probably needed; 
or concealment of the funds, or any thing of the kind, courts can- 
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not be too vigilant and strict in their investigations and judgments ; 
but where there is every appearance of good faith and correct 
management, executors, administrators, tutors, and other fidu- 
ciaries, ought not, in the settlement of their accounts, to be held’to 
the strictest rules of evidence. It cannot be expected that they 
can always have witnesses to their various transactions, and were 
they obliged to prove the signature to every receipt for debts paid, 
supplies purchased, or other matters, the expense of summoning 
witnesses and of their attendance, the taking of depositions and 
procuring testimony generally, would involve successions and the 
property of minors, in heavy, and oftentimes unnecessary expenses, 

As to the class of credits which appear to have been paid by 
Ann E. Frantum during her administration, we think that the 
judge did not err in retaining them in the account. No objection 
is made to their correctness, but it is contended that as she paid 
them, J. L. Fenner should not have a credit for them in this 
account. This would be true, if Fenner’s executrix did not also 
offer to account and actually account for what A. E. Frantum ‘te- 
ceived during her administration. The opponent, therefore, has 
no right to reject the sums paid by A. E. Frantum, unless hé is 
willing to strike out the sums she has collected, which the execu- 
trix assumes and renders an account of. 

The items in the account which were unsupported by voi: 
were disallowed by the Probate Judge, except those for the board; 
education, and necessary attention to the minors, and the com- 
missions. ‘These were proved by parol evidence, which disposes 
of the second objection. 

The objection to the third class of items, was, that the bills 
were not made out in the name of Frantum’s estate, nor the 
words administrator or tutor affixed to the name of Fenner, either 
in them or in the receipts, and that, in two or three instances, bills 
were offered as vouchers, which were for the purchase of articles 
in New Orleans, and made out in the name of steamboat captaiiis, 
trading on the Ouachita river. Some of the articles in the’ latter 
class of accounts, are flour, molasses, boys’ clothing, and house- 
hold furniture ; and in the former are charges for a horse which'is 
shown to be on the plantation, for work on the gin and other 
buildings, and for such articles as would, probably, be necessary 
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on a plantation, or in a family. It is not denied that the articles 
were necessary, nor that they were used. If the opponent was 
of opinion that any thing incorrect was intended, or that the arti- 
cles were not received and used, it would have been easy for him 
0 say so, and have given the executrix notice of what she was.re- 
quiredto prove. We do not think that the judge erred, in admit- 
ting as many of this description of vouchers, as he did. 

The fourth objection is to allowing fees to different lawyers, for 
services rendered to Frantum previous to his death, and to his 
succession since that time. The fee to J. K. Elgee was allowed 
on proof of the admission of A. E. Frantum, that he had been i 
employed ; but that paid to Thomas was rejected, as the opponent 
alleged that it was prescribed. The fee claimed by him, is. for 
services rendered in the case of Brown v. Frantum, and it was 
paid in, or subsequent to the month of October, 1840, and that 
suit was not finally decided until the October term of this court 
in that year. 16 La. 414. 6 Ib. 39. The opponent has not 
shown that the services of Thomas ceased previous to the ter. . 
mination of -the case, and that being so, there is no prescription. 
The judge, therefore, erred, in not allowing a credit for the 
amount paid to him. As to the fee allowed to the attorney of 
the late representatives of the estate, it does not appear to us 
extravagant, if tested by the decision of this court recently made 
in the case of Copley v. Harrison and Wife, ante, p. 83. 

The fifth objection is toa variety of items for the board, education, 
clothing, and attention to the minors, and for clothes for the slaveson 
the plantation, from October, 1840, to, January, 1842. There were . 
nine minors at Fenner’s, and upwards of fifty slaves ‘on the planta- 
tion making large crops of cotton, The price charged for articles 
the most necessary,such as shoes, coats, blankets, &c., are objected 
to, because it is not shown, to adopt the language of the opposi- 
tion, where the articles went to, which we suppose means, that it 
was not proved what particular dress or pair of slippers was worn 
by.one of the young ladies, what pairs of shoes were worn by the 
boys, or which slave had a blanket or a pair of brogans. A piano 
purchased for the use of a daughter of the deceased, is most 
strongly objected to. The judge reduced the claim for board- 
ing the children about one-third, and rejected or reduced other 
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judge was right.in not reducing them dower than he did. Civ. 
Code, art. 343. 

The question of commissions on the whole productive pro- 
perty, as shown by the inventory and evidence, is especially 


contested. It will be remembered that James L. Fenner acted, - 


in the double capacity of administrator and tutor; in the former, 
he was entitled to some commissions, and in the latter, the Code, 
article 342, fixes his commissions at ten per cent on the revenue, 
which is not claimed in this instance. We have before stated, 
that the account is rendered as if J. L. Fenner had administered 


the succession from the time of Frantum’s death ; and no commis- . 


sion had ever been charged by any one previously. All the 


mortuary proceedings had taken place; the property had been | 


placed in such a situation as to secure it to the heirs ; the planta- 
tion had been kept up and superintended ; the debts due by. the 
estate had been paid, and those owing to it in a great measure 
collected, so as to leave but little more to his successor than the 
care of the children and the necessary attention to the plantation. 
In the case of Smith, Administrator, v. Cheney, Administratrix 
(1 Robinson, 98), we allowed the first administrator a full commis- 
sion, although it appeared that he had not fully administered the 
estate, but that he had administered much the greater part of it. 


If we were 1o give the commissions allowed by the article 342 of © 


the Code to the tutor, it would not differ very widely from the 
sum tlaimed. We think, under the peculiar circumstances of 
this case, that the judge did not err in allowing that item of the 
account. 

As to the claim for $1100, which it is stated that J. lL. 
Fenner had borrowed of Ann E. Frantum, it is shown that 
the amount was taken out of the cash on hand at the time of 
Frantum’s death, or out of the proceeds of the crop, the whole 


amount of which is accounted for in the account filed. We do 


not see the slightest ground for the claim of $4000 set up by the 
opponent. There was on hand, at Frantum’s death, an amount 
exceeding $3000 ; but it is placed on the inventory, and an account 
thereof rendered. 

Vou. III. 37 
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charges: We think, considering the circumstances of the minors, 
that the claims under this head are not extravagant, and that the . 
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The objections taken in the bill of exceptions, have been an- 
swered in the opinion expressed on the various points. 

The judgment of the Probate Court is hereby amended, by 
adding to it the sum of $100, the amount of Thomas’ claim, 
which will make it $2202 57, with legal interest from the 27th 
July, 1842, until paid; and the said judgment is in — other 
respects affirmed, with costs. 

Copley, for the appellant. 

McGuire, contra. 
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Bensamin R. Booxovr v. Samvet ANDERSON and others. 


Apreat from the District Court of Madison, Tenney, J. 

Gartanp, J. This suit is instituted to recover a number of 
slaves, which the plaintiff alleges that the defendant Anderson, 
has illegally taken into possession, and fraudulently removed from 


the State of Mississippi. The plaintiff avers that the equitable 
title to the slaves is in him, but that the legal title is vested 
in Messrs. A. M. & W. H. Paxton, and G. B. Tate, to whom the 
slaves had been conveyed as trustees, to secure certain debts due 
to Tiérnan, Cuddy & Co. These trustees also come in witha 
petition of intervention and claim-the property, alleging that the 
deed to them is in due form, and was legally executed and record- 
ed in Washington county, Mississippi, previous to the removal 
of the slaves from that county, or to their becoming the subject of 
a contract between the plaintiff and Anderson. Both the plaintiff 
and intervenors allege that Anderson had mortgaged the slaves 
to Shelton and Perry, with the fraudulent purpose of defeating 
this action and their rights. ‘These persons are non-residents, and 
are made parties to the suit. No curator, ad hoc, nor any other | 
representative seems to have been appointed to either of them, 
and they were only notified by having a citation posted on the court 
house door. Perry never appeared, nor was any further step 
taken against him. Anderson and Shelton answered ; the former 
alleging a title to the slaves, as having been purchased of the 
plaintiff, and the latter asserting the validity of his mortgage, which 
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he avers was executed to secure a bora fide debt, and in ignorance 
of any claims on the part of the plaintiff or intervenors. The plain- 
' Gff and the intervenors pray for damages for the hire of the ne- 
groes, and the value of those that shall not be produced. The 
defendant Anderson, also asks for damages. : 
It is admitted on all sides, that the slaves were at one time the 
property of the plaintiff, and the question is, how has he become 
divested of it. The intervenors show two deeds of trust, which the 
plaintiff admits, whereby the slaves, and other property, were'con- 
veyed to them as trustees, to secure the payment of several drafts, 
for a large amount, drawn on and accepted by Tiernan, Cuddy & 
Co. These deeds were duly recorded in the county in Missis- 
sippi, where the slaves were, a long time before Anderson got 
possession of them. The deeds are in the usual form of deeds of 
that kind, and it is not shown that the debt to Tiernan, Cuddy & 
Co. has been paid. The drafts on that house were drawn by the 
plaintiff, to the order of and endorsed by Harvey Houghton, who 
was, atthe time of the execution of the deeds, a part owner of the 
property, and joined in the execution of them, but afterwards trans- 
ferred all his interest to the plaintiff. It is shown that the plaintuff 
was the owner of a body of lands on Cold Lake, where he had a 
plantation, on which these slaves were. He made a verbal agrees 
ment to sell to Anderson the lands and slaves for about $65,000, 
of which a considerable sum was to be promptly paid, and the 
balance secured by some Bank in Mississippi ; but no title was to 
be made, until the property was paid for, or secured by the Bank. 
The land and slaves were taken into possession by the defendant, 
Anderson, and kept for some time, when two deeds of sale were, 
at different periods, made to him for the land, but nothing was said 
in either of them about the slaves. The consideration of these 
deeds is stated to be, $25,000 for one part of the land, and $15,000 
for the other, paid in cash. Anderson produced several. receipts 
for various sums, signed by the plaintiff, and stating that they 
were paid on account of the land and slaves on Cold Lake. All 
these receipts bear date a considerable time previous to the execu- 
tion of the deeds; the name of no slave is stated in them, and they 
go far to sustain the impression, that a complete title was not to 
be made to the slaves, until the price was paid or secured. Ander- 
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son alleges, that he has given his notes to the plaintiff for the 
whole price agreed on; but this is not proved, nor did he call: on 
the’plaintiff to produce the notes, or to account for them. He insists 
on the delivery of the slaves to him in Mississippi, and avers that 
the title is complete by the laws of that State, which do not re- 
quire the title to slaves to be in writing. 

‘There is a mass of testimony in the record, as to the different 
negotiations and arrangements between the parties and with others, 
but its tendency, on both sides, is to the establishment of the points 
already mentioned. There is no evidence that the debt to Tier- 
nan, Cuddy & Co. has been paid; nor is there any conveyance 
of the slaves, other than the expression in the receipts of the 
payments having been made on account of the lands and slaves. 
Anderson does not show that he has secured the price of the 
slaves in any manner, but relies solely upon the delivery of them. 
The judgment rejected the plaintiff’s demand, and ordered An- 
derson to be quieted in his title to the slaves, with the exception 
of two, and as to them a nonsuit was entered ; and Anderson was or- 
dered, as appears by the record, to pay the costs. The plaintiff 
has appealed. 

. There isa bill of exceptions in the record, taken by the plaintiff, 
to the rejection of the deposition of Harvey Houghton, as evidence. 
It involves no new principle, and it is sufficient to say that we do 
not think the judge erred. The witness, it is clear, has not been 
legally discharged by all the partners in the house of Tiernan, 
Cuddy & Co., from his responsibility on the drafts accepted by 
them, and is therefore interested. 

In the court below, the rights and interests of the most impor- 
tant parties to the suit, seem to have been entirely overlooked, that 
is of the trustees under the deed of trust to secure the debt to 
Tiernan, Cuddy & Co., and of Shelton and Perry the alleged 
mortgage creditors of Anderson. Perry has been entirely un- 
noticed since the citation for him was posted on the court house 
door, and not a word is said in the judgment about the rights of 
the intervenors. They are yet in the District Court, without any 
decision on their claims, and are not parties to this appeal... We 
are not satisfied with the judgment in the case as between the par- 
ties before us, and think it should be remanded, that those who are 
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as much, or more interested than the plaintiff and defendantAn- 
derson, may be heard ; and that as between the latter it — : 
‘reconsidered. Sr gia 
‘It is, therefore ordered, that the judgment of the District Court 
be avoided; and that the case be remanded for a new trial ; a 
pellee paying the costs of the appeal. 
T. N. Pierce and Stacy, for the appellant. 
’ ‘Bemiss, contra. 





Rosert B. Lorr and others v. Lestan Paupnomme and another. 


A receipt of the Receiver of Public Moneys, for the price of government lands, is‘euf- 

“ficient evidence of title from the United States, to form the basis of @ petitoty ae. 
tion—not that it is of equal dignity with a patent, but evidence of an equitable title 
on which the owner may recover. 

Where the boundaries of a confirmed claim are vague and uncertain, and are 1 to be 


fixed by the operations of the surveying department, or the confirmation is orlythe 
recognition of a pre-existing right, and before such survey and location the govern- 
ment sells a part of the land, not necessarily embraced within the tract confirmed, 
the title of the purzhaser under such sale will prevail. 

The Commissioner of the General Land Office has uo authority to vacate a patent ‘al. 
_Teady issued ; bat he may declare a certificate of purchase of lands, rapes the aot 
has forbidden to be sold or disposed of, to be void. Th 

Whenever the question arises, whether the title to property, which heen gai 
United States, has passed, it must be resulved by the laws of the beget 
Bat where it has once passed, it becomes, like all other property in the State, sub- 
ject to State legislation, so far as such legislation is consistent with the 
that the title has so passed. VaR 

A patent from the United States, for a portion of the public lands, is conclusive, unless. 
attacked on the ground of error or fraud ; and the question of error or fraud, 90 fares 
it concerns a citizen of this State, must be determined by our laws, 

The moment « patent for public lands has passed the great seal, it ia beyond the power 
- the officers of the United States, hic 

e rh #2 ri >} 


‘Aveusre Meroyver, who had been cited in warranty to. defend . 
this ‘suit, is appellant from a judgment rendered in favor of the - 
plaintiffs, by the District Court of Natchitoches, ide p 

Dunbar, for the plaintiffs. , pede aads 

Morse and Roysdon, for the appellant. | ' : 
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- Buttarp, J. The plaintiffs assert title to a tract of land de- . 
scribed as composed of Nos. 1, 2, 3, 4, 5, and 7, of section No. 
18, in township No. 8, of range No. 5 west, containing 478,44 acres, 
which they allege was purchased of the United States by Lott 
and Jones, and a part sold by them to their co-plaintiffs in this 
case. The plaintiffs gave in evidence, as proof of their title, a 
certificate of purchase, or receipt for the price of the lots mention- 
ed, signed by Eastin, Receiver, dated at the Land Office, Ouachita, 
Louisiana, April 9, 1836. 

Metoyer, who came in to defend the action, on the call of José 
Maria, his tenant,* sets up title under a confirmation by the Land 
Commissioners of the inchoate title of Verges, which appears to 
have been located so as to cover in fact the lots purchased by the 
plaintiffs. ‘That location was not made until the 11th of Novem- 
ber, 1836, after the plaintiffs had purchased, and was approved by 
the Surveyor General on the Ist of December of the same year. 
At the time of the plaintiffs’ purchase, the lots were represented, 
on an approved township plat, as public lands. 

The Commissioners’ certificate, confirming the claim of Lang- 
loise, under the title of Verges, described the lafd as bounded 
below by Pierre Derbaune, and situated on the river Bruslé, hav- 
ing a front of ten arpens, by a depth of forty. 

We have more than once ruled, that the receipt of the Receiver 
of Public Moneys for government lands, is sufficient evidence of 
title out of the government, to form the basis of a petitory action. 
10 La. 159. 11 Ib. 321. 19 Ib. 336. We do not mean that 
such receipt is of equal dignity with a patent, but that it is evi- 
dence of an equitable title, upon which the owner may recover in a 
petitory action. 

“The certificate of the Commissioners gives us a very vague de- 
scription of the land confirmed. Its calls are uncertain, and ne- 
cessarily depend upon the operations of a surveyor, and upon 
“evidence of Derbaune’s upper boundary, of which we have no 
information. 


~ 





* Pradhomme disclaimed a a ee 
of the land. : 
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The case of Lefebvre v. Comeau et al. and that of Slack v. Oril- 
lion, both reported in 11 La. (pp. 821, 587) cannot easily be 
distinguished from this. We then held, that when the boundaries — 
of a confirmed claim are vague and uncertain, and are to be fixed 
by the operations of the surveying department, or such confirma- 
tion is only the recognition of a pre-existing right or claim, and, 
before the survey and location, the government sells a part of the 
land not necessarily embraced within the tract confirmed, the title 
of the purchaser will prevail. ' 

The location of the title of Verges was not only ex parte, but 
was made after the plaintiffs had purchased, and there is nothing 
on the face of it to show that it embraced the lots in question, 
On the contrary, it is left doubtful, even now, whether the land as 
surveyed, in fact adjoined Derbaune, as called for in the certificate. 
But the evidence upon which the surveyor concluded that the 
land as surveyed was included in the confirmation was ex Pretty 
and, as to the plaintiffs, res inter alios acta. 

But it is shown that the Commissioner of the General Land 
Office instructed the Register of the Land Office to return the pa- 
tents which had issued, if they had not been delivered to the 
patentees, and if they had been, to advise them immediately of the 
illegality of their entries, and to request them to return the patents 
in order that the purchase money might be refunded. This order 
bears date July 13, 1841, more than four years after this action 
was instituted. Jt thus appears that the plaintiffs’ patents were 
actually issued and transmitted to the Register of the Land Office, 
but were withheld by order of the Commissioner of the General 
Land Office. It doés not appear that these patents have ever 















been vacated or annulled, nor are we acquainted with anylaw 


- which authorizes the Commissioner to vacate a patent already 
issued. We repeat, however, what was said in the case of Gui- 
dry v. Woods, 19 La. 334, that we do not doubt the authority of 
the Commissioner of the General Land Office to declare void a 
certificate of purchase of lands, which the law forbids to be sold or 
disposed of. 

We do not question the doctrine sanctioned by the Supreme 
Court of the United States, in the case of Wilcow v. Jackson; that 
whenever the question arises, whether the title to property which 
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had belonged to the Uuited Staies, has passed, that question must 
be resolved by the laws of the United States. But when the pro- 
perty has passed according to those laws, that then the property, like 
all other in the State, is subject to State legislation, so far as that 
legislation is consistent with the admission that the title passed 
and vested according to the laws of the United States. And further, 
that in an action at law, the patent from the United States, fora 
part of the public lands, is conclusive, unless attacked for error or 
fraud. 13 Peters, 498. 

It is true such patent may be avoided and annulled for mistake 
or fraud, but that question, so far as it concerns a citizen of the 
State, must be solved by our own laws. 

According to these principles, even admitting the right of the 
Commissioner of the General Land Office to cancel an entry and 
sale of public lands before the issuing of a patent, yet the moment 
a patent has passed the great seal, it is beyond the power of the 
officers of the general government. It is true the instrument in 
this case has been withheld, but we conceive that the mere pos- 
session of the parchment does not affect the right of the patentee. 

The certificate under which Metoyer claims is vague as _ to the. 
description of the land; and it cannot be said that the particular 
land on which it was located, for the first time, since the inception 
of this suit, upon very slight evidence of its identity with the tract 
originally granted to Verges, had been reserved from sale previ- 
ously to 1836, when it figured on the township plat as subject to 
private entry. The defendant Maria, and those under whom he 
claims, may blame themselves, if, in consequence of their own 
laches, the plaintiffs have acquired a patent for the land upon 
which they might have located their certificate. 

There is not sufficient evidence to make out title by prescrip- 
tion. 


aie 
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Judgment affirmed. 
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Cmax MoutHoutan, Rennes v. Francis Hanneaeet no 
others. , 


A prayer for a trial by jury, by one of two or more debtors bound in solido, wil not 
enure to the benefit of those who have not joined therein. 

Under the act of 28th February, 1837, actions against the sureties of a sheriff on his. 
official bond, y are prescribed by the lapse of two years. ia 


Aprzat from the District Court of Rapides, King, J. 

Simon, J. Two of the defendants, Henderson and Texadi”? 
are appellants from a judgment condemning them to pay, in solido, 
the sum of five hundred and sixty-seven dollars and fifty cents, 
as two of the securities on the bond of a former sheriff of the 
parish of Rapides. 

It appears that, in the months of July and November, 1835, Wil- 
liam J. Calvit, sheriff of that parish, sold, by virtue of two exe-— 
tions issued at the suit of judgment creditors of one Alfred J, 
Hall, two slaves. The slaves were sold and adjudicated separately, 
but the prices of the two amounted together, to the sum of $1930, 
payable in cash. Sometime before the executions were issued, (in * 
November, 1834,) the two slaves had been at tached at the suit of 
the plaintiff Mulhollan, who obtained judgment against Hall in 
May, 1837, The amount of the sales being more than sufficient” 
to satisfy the two executions by virtue of which the slaves had” 
been sold, the balance remained in the hands of the sheriff, sub-~ 
ject to the satisfaction pro tanto of the claim set up by Mulhollan, © 
and standing in lieu of the property attached, to abide the judg- 
ment of the court to be subsequently rendered. The plaintiff 
complains that the sheriff has failed to pay him the whole of the 
balance remaining in his hands; and this suit is an attempt to” 
make the sheriff’s securities liable, in solido, for the payment of the 
balance. vi 

The defendants answered separately, pleaded the general issue, 
and relied mainly on the prescriptions of one and two years. One 
of them, Robert A. Crain, prayed for a trial by jury; and the 
case having been called for trial, after the jury had been dis- 
charged, was continued with regard to the defendant Crain, and 


Vor. III. 38 











ALEXANDRIA, 
Malhollan, Executor, v. Henderson and others. 


tried as to the others. Judgment was rendered against two of the 
defendants. 

The record contains a bill of exceptions taken to the opinion ‘of 
the inferior judge overruling the objection made by the appellants 
. to going to trial, on the grounds that the jury had, been discharged 
for the term ; that the defendant, R. A. Crain, having prayed for a 
jury, the said prayer enured to their benefit; and that the case 
could not be tried as toa part of the defendants, and continued as 
to the rest. 

The defendants are clearly bound, in solido, by the very terms 
of their obligation, and could have been sued separately for the 
whole amount claimed. This is exactly the question which arose 
in the case of Smith v. Scott and another, just decided, ante, 
p- 258, in which we held that a prayer for a trial by jury, made 
by one of two or more co-debtors in solido, could not enure to the 
benefit of those who had not joined in the prayer. The District 
Judge did not err in overruling the defendants’ objection. 

On the merits, we think that the defendants’ plea of prescrip- 
tion must prevail. The right of the plaintiff to call upon the 
sheriff for the sum then in his hands, in order to apply it pro tanto 
to the satisfaction of his judgment, accrued in May, 1837. It 
was then that the sheriff was to be put in mora; and the present 
suit was instituted in March, 1841, nearly four years after the . 
right had accrued. Before the enactment of the law of the 28th 
of February, 1837, it had been held by this court that actions 
against sheriffs, personally, for damages, and not actions on 
their official bonds alleging breaches thereof, were prescribed 
by one year; the latter arising ex contractu and not ex délic- 
to. 6 Mart. N. S. 665, 691. This is the extent of the deci- 
sion of this court in the case of Brown v. Gunning’s Cura- 
trix et al., 19 La. 470. But the statute above quoted, has pro- 
vided, “‘ that no sheriff or his security, or securities, shall be able 
to prescribe against his acts of misfeasance, non feasance, torts, 
offences and quasi offences, but after the lapse of two years from 
the day of the commission of the acts complained of,” &c. This 
provision is clearly applicable to the present case, as the words 
security or securities used in the law, were undoubtedly intended 

















OCTOBER, 1642. 
Calliham v. Tanner, Administrator. 


in reference to the actions which may be brought on sheriffs’ offis 
cial bonds, for breaches thereof; particularly as this is -the,only 
way in which such securities can be made legally responsible: for 
the acts of their principals. The law of 1837 seems to coverall 








the cases in which sheriffs’ securities can be made liable, and. sueh 


as it is, its provisions must have their effect. We are of opinion 
that the plaintiff’s action was prescribed by ¢he lapse of two years; 
since his right accrued. 

It is, therefore, ordered that the judgment of the District Court 
be annulled, and that ours be in favor of the defendants — 
pellants, with costs in both courts, 

Brewer, for the plaintiff. j 
Flint, for the appellants. 





Davin M. Catuimam v. Ropert L. Tanner, Administrator, 


Discharging, or giving time to any of the parties to a note or bill, is a discharge of 
every other party who, upon paying it, would be entitled to sue the party to whom 
“such discharge or indulgence has been granted. 

A prolongation of the term granted to the principal debtor, without the consent of ‘the 
surety, will release the latter. C. C, 3032. : 

The holder of a protested note, having presented it for payment to the administrator of 
the succession of the payee and first endorser, it was allowed by the latter, and pla- 
ced on the tableau of distribution filed by him. Subsequently to the homologation of 
the tableau, the holder obtained a jadgment, by confession, against the second @n- 
dorser, and, in consideration of a higher rate of interest, granted him time at the 
expiration of which the latter paid the amount due on the note. In an action by 
second endorser against the administrator of the first, to recover the amount 
paid: Held, that the first endorser, who would have been entitled, on ojala 

~ the note to the holder, to require its delivery, that he might exercise his rights against 
the maker, was discharged by the indulgence ; and that the insolvency of the ma- 
ker, at the time of the indulgence, cannot affect the question of his discharge. — 

A surety, who pays the debt of his principal, is entitled to all the rights of the credi- 
tor against the latter ; for, however desperate his situation may be at any pattoale 
time, it may improve, and offer him ultimately complete indemnity. 


desieiens aim the Court of Probates of Rapides, Waters, Je 
_-» Morpny, J. This suit is brought to recover, from the extateef 
‘Wm. B. Pearce, a balance of $1288, due on two notes, one for 





a4 
be: 













= 
e 


f 










‘ALEXANDRIA, 


Calliham v.‘Tanner, Administrator. 








$7000, and the other for $8100, drawn by Josiah S. Stafford, to 
the order of and endorsed by Wm. B. Pearce, by David M. Cal- 
liham, the plaintiff, and by Leonidas A. Robert. The notes were 
originally held by one John Dunwoodie, who, after they had been 
protested for non-payment, presented them to the defendant as 
administrator of the estate of Pearce. They were allowed as a 
just claim against the Weceased, and placed on a tableau of distri- 
bution filed by the administrator, which was homologated on the 
2d of May, 1838. Suits were brought by Dunwoodie in the Dis- 
trict Court against Stafford, the maker of the note, and against 
Calliham and Robert, the other two endorsers, and on the 23d of 
May, 1838, the defendants confessed judgment for the amount 
claimed, with interest at ten per cent per annum from the 3d of 
February, 1838, upon Dunwoodie’s allowing them a stay of exe- 
cution until the Ist of March, 1839, with the understanding, that 
if one-third of the judgment, interest and costs, were punctually 
paid on that day, the defendant should be entitled to a further 
stay of execution on the remainder until the 1st of March, 1840; 
and that if, on that day, one-half of the remainder of the judg- 
ment were punctually paid by the defendants, they should be al- 
lowed another stay of execution on the remainder, until the Ist of 
March, 1841, &c. An execution, which issued upon one of the 
judgments for a balance due, was levied upon property of the 
plaintiff, for which he gave his twelve months’ bond, with James 
D. Spurlock as his security. Atthe maturity of this bond the 
plaintiff paid its amount, which, with the interest calculated at 
ten per cent up to the time of payment, makes the sum of $1288, 
which he now claims of the estate of Wm. B. Pearce, the first 
endorser, as having been subrogated to all the rights of Dunwoodie 
for the amount thus paid. Under these facts, the judge of the 
court below rendered a judgment in favor of the estate of Pearce, 
from which the plaintiff has appealed. 

Flint, for the appellant. By the acknowledgment of the debt 
by the administrator of Pearce’s succession, and the homologation 
of the tableau filed by him in the Court of Probates, there was an 
absolute judgment against the succession, for the amount due on 
the notes on which Pearce was endorser. The indulgence was 
subseque: us 2-22. + 1 Malev Far], 2 Chitty’s Reports, 
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125, cited in 3 Kent’s Comm. 111, it was decided, that “ « indul- 
gence to the acceptor, after judgment against the drawer, will not 
discharge the latter.” 

Hyams, contra. The surety is discharged by a prolongation. ‘of 
the term of payment, granted to the principal without his consent, 
where the indulgence is for a valid consideration, and precludes 
the creditor from enforcing his claim against the principal for the 
time. C. C, art, 3032. Bailey on Bills, 223.. 3 Kent’s Comm. 
111. Chitty on Bills, 8th ed., 441, and notes. Ib..446, 447., .3 
Mart. N. S. 598. 7Ib.13. 4 La. 295. 11 Ib. 107. 16 Ib. 
218. 19 La. 211. 6 Peters, 250. The case of Pole y. Ford, 
cited from 3 Kent’s Comm., by the counsel for the appellant, was 
probably one in which the indulgence was not founded ona valid 
consideration. Here, there was a good consideration for the ex- 
tension of the term, and the contract was binding. P 

Morrny, J. The principle has long since been settled, that 
the discharging or giving time to any of the parties to a note or 
bill, is a discharge of every other party who, upon paying the 
same, would be entitled to sue the party to whom such discharge 
or time has been given. In the present case it is clear that, had 
the administrator of Pearce’s estate paid to Dunwoodie the amount 
of the note endorsed by the deceased, the latter could only haye 
subrogated him to such rights as he had against Stafford, the ma- 
ker of the note, under his contract with him and the other en- 
dorsers. For the prolongation of time thus granted to the maker, 
Dunwoodie had received a valid consideration, to wit, interest at 
ten per cent per annum, instead of five per cent, which the debt 
originally bore. From the moment that he became bound by this 
agreement, and was precluded from collecting his whole debt from 
Stafford in due course of law, he lost all claim against Pearce. 
No person claiming under Dunwoodie can have greater rights than 
he had. The rule is, that the surety is discharged by a prolonga- 
tion of time granted to the princtpal debtor, without the consent 
of the surety. Civ. Code. art. 3032. 3 Mart. N.S. 598, 16 
La. 218. 19 La. 211. 6 Peters, 250. Bailey on Bills, see note 


(a), p. 358. 














. It is urged that the distinction between principal and surety, or ae 


maker and endorser, ceased after the judgment against the surety 
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resulting from the decree of homologation rendered on the 2d of 
May, 1838; that the endorser became a*co-debtor absolutely 
bound, whose obligation could be discharged only in some one of 
the ways laid down in article 2126 of the Civil Code. Had the 
endorser, in a case like the present, suffered judgment to be ren- 
dered against him, without urging in his defence this indulgence 
to the maker, he would probably be concluded, and could not set 
it up when called upon to satisfy the judgment ; but, in the in- 
stance before us, the indulgence was granted to the maker after 
the judgment had been obtained against the endorser. The latter 
could not be placed by his creditor in duriori casu, without his 
consent. On paying the judgment, he had the right of requiring 
from Dunwoodie the note on which it had been rendered, in order 
to exercise his rights against the maker. Although by a judgment 
a surety becomes absolutely bound for the debt of his principal, _ 
the creditor can do no act by which the rights or recourse of the 
surety against the debtor may be destroyed or impaired; if he 
does, he releases the surety in the same manner as if no judg- 
ment had been obtained. As to the insolvency of the maker, 
Stafford, which is relied on to show that the estate of Pearce was 
not injured by the indulgence granted to him, admitting it to 
have existed at the time of the agreement entered into between 
him, Dunwoodie, and the other endorsers, it cannot affect the 
question before us; the surety who pays the debt of his prin-’ 
cipal, is entitled to all the rights of the creditor against the : 
latter, however desperate his situation may appear at any par- 
ticular time, for it may improve, and offer ultimately a complete 
indemnity. 
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Judgment affirmed. 
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Ail oF rwlte Winn—Ewmma M. Ricuarpson and 
Husband, Appellants. 


if 
The relations of a minor, who, under arts. 291), 292 of the Civil Code, are bound to 
cause a tutor to be appointed to them, are authorized, and, perhaps, bound to op- 
pose an appointment when illegally made. 
The appointment of a tutor by a Court of Probates, can be set aside only by appeal, 
_ or by an action of nullity. Its legality’cannot be inquired into collaterally. a 
Where a mother, who had been confirmed as the natural tutrix of her minor children, 
marries @ second husband domiciliated in a different parish, though without having . 
convened a family meeting to determine whether she shall be continued as tutrix, 
both herself and the minors will acquire immediately, by the very fact of the mar- 
riage, a domicil in the parish of the second husband. 'C. C. 48 
In all'cases concerning minors, the judge referred to is the judge of the parish within 
whose jurisdiction the minors reside, if residents of the State. Act 18 March, 
1809, sec. 8, 
The appointment of a tutor or curator to a minor, belongs to the Probate Judge of the 
domicil or usual place of residence of the father or mother of such minor, if either 
be alive. C. P. 944. 


Appeat from the Court of Probates of Rapides, Waters, J. 

Suwon, J. This case is before us on an opposition by the wi- 
dow of Richard Winn, deceased, now the wife of J..N. T. 
Richardson, and by her husband, to the appointment of the appel- 
lee, as tutor of the minor children of the deceased. 

The facts of the case are these: Richard Winn, the father of 
the minors, died in the parish of Rapides, in October, 1840, leaving, 
three minor children, the issue of his marriage with the opponent. 
The deceased left a large estate in the parish of Rapides, where 
his succession was opened. His widow was confirmed as natural 
tutrix in January, 1841, and on the 15th of the same month, an 
under-tutor was appointed by the Judge of Probates of the parish 
of Rapides. In March following, the opponent, E. M. Winn, 
went to the State of Tennessee to pass the summer, and for 
the avowed or alleged purpose of educating her children. Whilst 
there, she contracted a second marriage with James N. T. Rich- 
ardson, a resident of the parish of Carroll in this State. This 
marriage took place on the 10th of August, 1841, without her 
having provoked a family meeting to retain the natural tutorship, 
In the following autumn, Richardson and his wife returned to- 
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Louisiana, to their domicil in the parish of Carroll ; and in Novem- 
ber, 1841, a family meeting was held in that parish, and an under- 
tutor having been appointed, Emma M. Richardson was, pursuant 
to the recommendation of the family meeting, appointed tutrix, 
and her husband co-tutor to R. Winn’s minor children. Letters 
of tutorship were issued to them on the 19th of November, 1841. 

On the 29th of the same month, the appellee made an applica- 
tion to the Court of Probates of the parish of Rapides, founded 
on the fact of the second marriage of R. Winn’s widow, by which 
she was, ipso facto, deprived of the natural tutorship of her chil- 
dren, praying that the tutorship might be conferred upon him, 
as the grandfather of the minors. An opposition was made to 
this appointment by the appellants on various grounds, after the 
trial of which such proceedings were had as to submit the appli- 
cation to two successive family meetings, who firially recommend- 
ed that the grandfather should be appointed tutor to the minors ; 
whereupon a judgment was rendered by the Probate Judge of the 
parish of Rapides, homologating the proceedings, and appointing 
W. H. Overton tutor of the minors. From this judgment the 
opponents have appealed. 

Dunbar, for the appellants. The decision of the Probate Court 
of Carroll, can only be reversed by appeal or action of nullity. 
The parish of Carroll became the domicil of the tutrix and mi- 
nors. Civ. Code, arts. 48, 268, 289. Code Pract. arts. 944, 950. B. 
& C.’s Dig. p. 580, sec. 8. 14 La. 478. The mother did not lose 
the tutorship, by her temporary absence from the State. 4 Mart. 
715. 

O. N. Ogden, contra. By omitting to convoke a family meet- 
ing, previous to her marriage, to decide whether she should con- 
tinue to be the tutrix, the tutorship of the mother was, ipso facto, 
forfeited. Civ. Code, art. 272. ‘The tutorship devolved upon the. 
grandfather, by operation of law. Civ. Code, art. 281. 6 Mart. N. 
S. 455. 10 La. 541. The Probate Court of Carroll was with- 
out jurisdiction. The whole estate of the minors is in the parish 
of Rapides, where their father lived and died, and where their 
mother resided till her marriage. The Probate Court of Carroll 
had, clearly, no jurisdiction before this marriage. The marriage 
of the tutrix, contracted without the convocation of a family meet- 
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ing, could not divest the jurisdiction of the Probate Court of 
Rapides. 

Simon, J.. Among the various grounds upon which the parle 
tion of the appellants is founded, there is one to which our atten- 
tion has been particularly called, and which, in our opinion, ought 
to prevail.’ It is the objection made to the proceedings had before. 
the Court of Probates of the parish of Rapides, on the ground 
that the court was without jurisdiction, and could not legally ap- 
point a tutor to minors, whose domicil, it is contended, is in the 
parish of Carroll. The conclusion we have come to on this point, 
will therefore preclude the necessity of our inquiring now into 
the various legal points arising from the pleadings and evidence, 
and which have been ably and strenuously argued and relied on 
by the counsel on both sides. 

It is meet for us, however, to say, that, in considering the ques- 
tion of jurisdiction, on which this case, as it stands, is tobe 
decided, we have abstained from examining into the validity and 
legality of the proceedings had in the parish of Carroll ; and that 
we have given effect to the opposition made by the appellants, 
not because it was shown to us that they had been duly appointed. 
tutrix and co-tutor, but for the reason that, under our laws, (Civ. 
Code, arts. 290, 292,) it is made the duty of the minors’ relations 
to apply to the judge, to cause.a tutor to be appointed to the minors 
who are unprovided with one. We think that such relations are 
also authorized, and perhaps even bound by law to oppose the ap- 
pointment of such tutor, if illegally made. The appointment of: 
the opponents by the judge of the parish of Carroll, is a judg- 
ment unappealed from, and against which no action of nullity 
appears to have been brought. As such, it must stand and have. 
its effect, until reversed by an appeal, or annulled and set aside: 
by an action of nullity; and it being our opinion that we cannot 
inquire into it collaterally in this suit, we have thought proper to — 
‘, leave the questions arising therefrom, entirely open, for future . 
adjustment, in case the same should ever be brought before us in 
a legal way. 

By the 48th article of the Civil Code, it is enacted that a mar- 
ried woman has no other domicil than that of her husband ; and. 
that the domicil of minors is that of their father, mother, or tutor ; 
Vou. IIL. 39 
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therefore, when the opponent, the widow of R. Winn, deceased, 
became the wife of Richardson, she acquired immediately, by the 
fact of the marriage, the domicil of her second husband, which 
was in the parish of Carroll; and her minor children, whose do- 
micil is that of their mother, acquired also their domicil in the 
same parish. The fact which, perhaps, deprived her of the natu- 
ral tutorship, had the immediate effect of transferring the domicil 
of the mother and children from the parish of Rapides to that of 
Carroll. Now, the law is positive that in all cases concerning 
minors, the judge referred to in our legislation, is the judge of the 
parish within whose jurisdiction the minors reside. Bullard & 
Curry’s Digest, p. 580, No. 8. Civ. Code, art.289. The Code of 
Practice, art. 944, says, that “ the appointment of a tutor or cura- 
tor toa minor belongs to the Judge of Probates of the place of 
domicil or usual residence of the father and mother of such mi- 
nor, if they, or either of them, be living.” This point is, in our 
opinion, so clear, that it does not require any further comment, 
particularly as it seems to have been settled in our jurisprudence 
by several decisions of this court. See 14 La. 484, and the 
cases of The State v. The Judge of the Court of Probates of New 
Orleans, 2 Robinson, 160, 418. 

We conclude, therefore, that the appointment of the appellee 
as tutor to the opponent’s minor children having been made by | 
the judge of a parish in which the minors had for some time 
ceased to reside, was illegal and void for want of jurisdiction, 
and that it ought to be set aside. 

It is therefore ordered, that the judgment appealed from be an- 
nulled ; that the appellant’s opposition be maintained on the ground 
of want of jurisdiction ; and that the appointment of the appellee 
as tutor to the minor children of R. Winn, deceased, be set aside. 
The appellee paying the costs in both courts. 
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The certificate of a notary, that no note signed or endorsed by a particular person, was 
protested by him within a certain period, is inadmissible. A notary can only certify 
copies of proceedings in his office ; any other fact, within his knowledge, must nd 
disclosed under oath. 

Where it clearly appears that defendant intended to authorize a third person to endorse 
certain notes in his name, he will be bound by such endorsement, though the letter 
of attorney were received by his agent after the endorsement. The authority, sub- 
sequently received, would amount, at least, to aratification of the act of the agent. _ 

When the rate of interest torbe charged by a Bank on loans or discounts, is limited’ 
by its charter, it cannot stipulate for a higher rate on the amount of any loan or dis-' 
count, in consideration of its forbearance to sue. 

Where a party resides at two places, alternately, being generally at one during one pay 
tion of the year, and at the other during the rest, but goes frequently from one to the 
other, notice of protest, directed to either, will be sufficient. 


Appeat from the District Court of Rapides, King, J. 

Morpuy, J. The defendant..is sued as the endorser of three 
notes for $533 34 each, drawn to his order by Lewis J. DeRussy, 
dated at Natchitoches, the 14th of February, 1840, and payable, 
twelve months after date, at the oflice of the Exchange and Bank- 
ing Company of New Orleans in Natchitoches, with interest at ten 
per cent per annum, from maturity until paid. He is also sued on 


a.note of $454 55, dated the 16th of May, 1840, payable forty-five: 


days after date, at the same place, and with the same interest from. 
maturity, as the three other notes. The answer, after a general 
denial, avers that, in the year 1839, the defendant and others did 
each endorse three notes of $800 each, payable in one year, which 
the Exchange and Banking Company of New Orleans agreed to 
discount for Lewis G. DeRussy, the maker thereof, at their usual 
rate of discount ; and that the Bank agreed, if he would pay up 
one-third of that loan, that they would renew two-thirds of it, or 
two of the notes, for one year longer ; and that if, at the end of that 
time, one of the remaining notes should be paid, the Bank would 
renew the other for one year more ; and that this was to be done 
at their usual bank interest urdiqane, The answer further al- 
leges, that the defendant, being away from home, authorized Mich- 
ael Boyce to renew the two remaining notes of $800 each, by en- 
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dorsing new notes, signed by Lewis G. DeRussy, with his (defen- 
dant’s) name as endorser, in the event of DeRussy paying one note 
of $800 at maturity, according to the agreement ; but that DeRussy 
did not do so, by reason whereof the security of the defendant 
against loss was diminished. ‘The defendant alleges that the re- 
maining notes were not paid, nor protested at maturity, nor re- 
newed in any manner when due ; and that the Bank granted to De 
Russy an extention of time without his consent and knowledge, by 
reason of all which he is released and exonerated from all liability 
to the plaintiffs. ‘There was a judgment in the inferior court in 
favor of the latter on the three notes of $533 34 each, and against 
themas in case of nonsuit on that of $455 55; and the defendant 
has appealed. 

On the trial, the defendant offered certificates of Williams, a 
notary public, and of Greneaux, the Parish Judge, both- living in 
the town of Natchitoches, to prove that no protest had been made 
of any note of Henry Boyce, by either of them, during the month 
of February, 1840. The plaintiffs opposed the introduction of 
these certificates, on the ground that they did not, of themselves, 
make evidence of the fact therein stated, and that the depositions 
of these functionaries should have been taken under a commission. 
We think that the judge decided correctly. Notaries can only 
legally certify copies of proceedings in their offices; any other 
fact within their knowledge, must be disclosed: under oath. . 10 
La. 59. 

The appellant’s counsel has contended that no authority has 
been shown from him to Michael Boyce, his brother, to endorse 
the notes sued on ; that they purport to haye been executed on the 
14th of February, 1840, while the power of attorney produced ap- 
pears to have been signed on the 13th, at New Orleans, and that, 
therefore, the endorsements were not made under this power, 
which could not have reached Natchitoches in one day. -From the 
power of attorney it is clear, that the defendant intended to author- 
ize Michael Boyce to endorse the very notes sued on. He de- 
scribes them so as to leave no reasonable doubt on the subject. If 
his brother endorsed these notes without waiting for the power, 
which, perhaps, he knew the defendant was to send him, the 
power afterwards received by him at Natchitoches, might, at least, 
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be considered, as a ratification of his act ; and the defendant can- 
not now be permitted to repudiate these endorsements, on the 
ground that they were unauthorized. But it appears to us: that, 
as the evidence shows that the defendant wasan accommodation en- _ 
dorser, and that these notes were given in renewal of other notes. 
which bore interest at only seven per cent per annum, to which 
rate, on loans or discounts, the plaintiffs are restricted by their 
charter, they could not legally stipulate a higher rate of interest, 
for their forbearance to sue, on the delay of the parties to reim- 
burse the funds thus advanced on this loan or discount. 

- It has, lastly, been contended, that the notices of the protest of 
dese notes are insufficient, because they have been sent to Cotile, 
instead of Alexandria, the nearest post office to the defendant’s re- 
sidence. ‘Ihe record shows that the defendant has no fixed resi- 
dence throughout the year, in any particular place. He has a 
plantation near Cotile, and in the summer season resides in the 
pine woods near it, while at other seasons of the year, he is said 
to reside on the bayou Rapides, four or five miles from | Alexan- 
dria, where he receives his letters and papers. His plantation is 
about four miles from Cotile, and he visits it very frequently, 
‘Two witnesses, one a notary public, and the other the Parish 
Judge of Rapides, say that they consider it necessary to address 
notices of protest to the defendant at Cotile, and on bayou Rapi> 
des, it being doubtful at which of these places he actually resides ; 
while other witnesses consider his real residence to be at his plan- 
tation, or at his house in the pine woods, two or theee miles 
from the post office at Cotile. All of them testify that he resides 
alternately at the house of Mrs. Archinard, his mother-in-law, on 
bayou Rapides, and at his place in the pine woods ; and that he is 
continually going from one place to the other, when not in New 
Orleans, where he frequently is during the winter. The evidence 
shows, moreover, that he was in New Orleans in February, 1841. 
Under these circumstances we. believe that a notice at either pare 
would be good. 

It is, therefore ordered, that ne judgment of the District Court 
beso amended as to bear interest only at seven per cent per an- 
num, instead of ten, from the 14th of February, 1841, until paid; 
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and that it be affirmed.in all other respects. The costs of this ap- 
peal to be borne by the plaintiffs and appellees. . 

Hyams, for the plaintiffs. 

Flint, for the appellant. 1 
































Tuaeopuitus Hawkins, Administrator, v. Jesss P. Brown and 
another, 


Where an action commenced by an administrator, is carried on, after the expiration of 
his administration, by the heirs, the defendant cannot examine him as a party, by 
annexing interrogatories to an amended answer. The term of his administration 
having expired, he had no interest in the case, and cannot be interrogated as a party. 

In an action for the price of a slave, the jury, if satisfied that he was addicted to 
theft, may either rescind the sale, or grant an abatement in the price. 

As a general rule, the deposition of a witness cannot be read, if his personal attend- 
ance can be procured. 

The deposition of a witness, to whom cross-interrogatories were propounded by the 
opposite Barty, having been taken de bene esse, and returned into court, the latter 
objected to its admissibility, on the ground that the witness, who was within the 
jurisdiction of the court, should have been produced in person. Held, that the de- 
positions were inadmissible ; and that it could not be inferred from the fact that no 
objection was mede to the depositions previous to the trial, that the opposite party 
intended to dispense with the personal attendance of the witness. 

Parol evidence is admissible to show that the vendor made known, at the time of the 
sale, the defects of the thing sold. 





Aprzat from the District Court of Rapides, Boyce, J. 
This case was submitted, without argument, by Fiint, for the 
appellant. 7 
Buiuarp, J. This is an action to recover the price of two 
‘ slaves, sold at public auction as a part of the estate of the plain- ~ 
tiff’s intestate. The defence is the existence of redhibitory vices 
and defects. The case was before this court some years ago, and 
remanded with instructions to the judge not to allow evidence of 
the erier’s declarations unauthorized by the vendor, nor of the 
conversations of bystanders with the defendants, unless they tend: 
to show, that the redhibitory vices and defects in the slaves were 
declared by the vendor to the vendee, before, or at the time of the 
sale. 7 La. 417. 
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~ A second trial resulted in a verdict and judgment against the 


defendants, from which Flint, the surety, has appealed. 


The appellant has called our attention to several bills of excep- 


tion, upon which he relies for a reversal of the judgment. ‘The 
first is to the refusal of the judge to order Hawkins, the former ad- 


ministrator, who had brought the suit in that capacity, to answer 


certain interrogatories annexed to an amended answer. It was 
refused, on the ground that Hawkins had no interest in the suit, 
that his term of administration had expired, and that the suit was 
prosecuted by the heirs of Grimball, whose estate he had adminis- 
tered. It is clear that interrogatories can only be administered to 
a party, and if Hawkins had ceased to be so in his representative 
capacity, he could not be interrogated in the manner proposed. 
The second bill is to the charge of the court to the jury. The 
jury were instructed that, if they were satisfied that one of the 
slaves was addicted to theft, they might abate the price, or grant an 
entire rescission of the sale, as they should think proper. ‘The 
court, in our opinion, did not err. The appellant cannot justly 
complain, that the judge, after telling the jury that they might 
rescind the sale if they thought the redhibitory vice existed, which 


was all he could ask, added that they might diminish the price, 


and thereby give the defendants partial relief. 


A third bill was taken to the admission of Boone’s deposition, 
which was objected to on the ground that the witness was a resi- — 


dent of the parish, and not absent, and that the defendants had given 
notice to the plaintiff’s counsel that they should object to the read- 
ing of the deposition. The objections were overruled, it appear- 
ing that the defendants had put interrogatories to the witness, that 
the deposition had been filed a long time in the record, and that 
no objection had been made to the form ; and because it appeared 
to the court that the object of the parties was to dispense with 
the personal attendance of the witness. 

It is undoubtedly a general rule, that the deposition of a wit- 
ness cannot be read, if his personal attendance can be procured. 
The Code of Practice seems to contemplate the taking of depo- 
sitions in certain cases, where the party is within the jurisdiction 
of the court. It does not appear, in this case, but that the de- 
position was intended to be only de bene esse, and, in our opin- 
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ion, the court erred in admitting it. It cannot be inferred from 
_ the defendants’ having crossed the interrogatories, or not making 
the objection sooner, that they intended to dispense with the personal 
attendance of the witnesses, if within the reach of the ‘process of 


the court. 
There was a further objection to the testimony of Boone, which 


was overruled by the court. The objection was, that parol evi- 
dence was inadmissible of declarations made by any person at 
the auction sale, in relation to the warranty of the slaves, or their 
vices. That the written terms of sale must have been read, and 
that no proof could be given of any other, so as to modify the 
warranty. But the evidence was admitted, only to prove declara- 
tions made by Thomas Grimball, one of the heirs, anc by any. 
other heir, and proclaimed at the instant, the court considering 
the heirs as substantially warrantors. The court, in our opinion, 
did not err. That kind of evidence was admissible to show that 
the vendor made known, at the time of the sale, the defects of the 
thing sold; and its admission conforms to the instructions of this 
court when the cause was remanded. The only valid objection 
was to the absence of Boone. 

We have thought proper to notice and express our opinion on 
the several questions of law brought to our attention by the bills 
of exception, inasmuch as the case must be remanded for a new 
- trial, in consequence of the erroneous admission of Boone’s de- 
position. 

The judgment of the District Court is, therefore, reversed ; and 
it is ordered that the case be remanded for a new trial, with in- 
structions to the judge not to admit the depositions of Boone, un- 
less upon showing that his personal attendance cannot be pro- 
cured. The appellee to pay the costs of this appeal. 
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Betvipere Exiza Tirrett and Husband v. Hamitton Jerr. 


The first settlement between heirs or partners, by which a state of indivision is term i 
nated, is, in substance, a partition. 

In all actions of rescission, the party seeking relief must have offered to restore his 
adversary to the situation he was in before the contract. 

An action for the nullity or rescission of partitions, is prescribed by five years. C. C+ 
3507. 


Arpgat from the District Court of Rapides, Lewis, J. 

The plaintiff Belvidere Eliza Tippett, assisted by her husband, 
presented a petition, representing that Elizabeth, the wife of 
Hamilton Jett, died some years previously, intestate ; that at the 
time of and prior to her marriage, she was the owner of a tract of 
land in the parish of Concordia, which was, subsequently, sold by 
herself and husband to one Hunt, for $1800; and that the amount 
was received by the defendant, and applied to his own use. That 
at the time of her death, her mother, E. Jett, was the owner of a fe- 
male slave and her five children, the slave and two of her children 
having been purchased with the separate property of petitioner's 
mother. That her mother left community property, to the value 
of $12,000. That the defendant kept possession of the whole estate, 
converting the fruits arising therefrom to his own use. That he 
caused no inventory to be made, and never rendered any statement 
of the amounts paid or received by him on account of the succes- 
sion. 

B. E. Tippett, further represents, that she is the sole heir of the 
deceased. That with a view to a partition and settlement of the 
succession, she entered into a written agreement with the defendant 


on the eighteenth of April, 1825, before the Parish Judge, by which - 


the latter conveyed to her six slaves, in consideration whereof she 
relinquished, in his favor, all her right, interest, and claims to 
the succession of her mother. That the slaves so conveyed 
were partly community property, and, in part, the separate pro- 
perty of her mother, and were worth, at the time, but about $1800. 
That she was then ignorant of the value of the succession. That 
she has suffered a loss exceeding one-fourth of its value, and that 
the agreement is void, for lesion and fraud on the part of the de- 
Vou. III, 40 
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fendant, who well knew and fraudently concealed the value of the 
estate. The petition further alleges, that the defendant has con- - 
verted the whole succession to his own use, except the six slaves 
before mentioned ; that petitioners are entitled to recover from him . 
$1800, with interest from the opening of the succession ; one-half 
of the succession itself, worth $6000; and the slave above named, 
with her five children. A partition of the community property is 
prayed for, and an attachment against the property of the defen- 
dant as a non-resident. Interrogatories were also propounded to 
one Maddox and J. M. Jett, as garnishees. 

The defendant denied, generally, alt the allegations in the peti- 
tion, and specially that B. E. Tippett is the legal heir of his de- 
ceased wife. Prescription was pleaded in an amended answer. 

There was a judgment below, rescinding the agreement of the 
eighteenth of April, 1825, for lesion, and, there being no property 
within the jurisdiction of the court to be divided in kind, in favor 
of B. E. Tippett for $6934 60, the balance due on her interest in 
the community property. Judgment was also given in her favor 
agains the garnishees, for the amounts due by them, respectively, 
to the defendant, H. Jett. The defendant and garnishees have 
appealed. 

Dunbar, for the plaintiffs. This is an action to rescind a parti- 
tion, for lesion beyond a fourth. No matter by what name a con- 
tract of partition may be called, where a question of lesion arises, 
the contract will be considered a partition. Code of 1808, p. 206, 
arts. 250, 253. Goodwin v. Chesneau’s Heirs, 2 Mart. N. S. 409. 
Art. 254, Tit. 2, Book 3d. of the Code of 1808, p. 206, which de- 
clares, that, “the action of rescission is not admitted against a 
sale of hereditary rights, made without fraud, to one of the heirs 
and at his risk, by the other co-heirs, or by any of them,” refers to 
sales expressly without warranty, and is inapplicable to the pre- 
sent case. The rules are the same, as to partitions between co- 
proprietors and co-heirs. This action can only be prescribed by 
the lapse of ten years. Code of 1808, p. 206, art. 259; p. 302, 
art. 204; p. 366, art. 115. Civil Code of 1825, arts. 1451, 2218. 

Elgee, contra. 

Butiarp, J. A re-hearing was allowed in this case at a former 
term, the court having at first held that the attachment must be 
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dissolved on the ground that no property had been attached, the 
garnishees -having sworn that they had been notified of an assign- 
ment by- the defendant, to Stockman and Knight, of the debts at- 
_tached in: their hands.* Upon further consideration, we are of 





opinion that it is sufficiently shown that the assignment was ficti~. 


tious and conferred no right, and, consequently, that the attachment 
must be sustained, and the judgmeat below examined on the merits. 
The plaintiff, B. E. Tippett, who is the sole heir of the defend- 


ant’s late wife, who was in community with him, sues to recover 
$1800, the price which she alleges the defendant received for a 


tract of land in Concordia, sold by them after the marriage, but 


which belonged to her mother, and to annul and rescind an alleged. 


partition between her and the defendant, for lesion beyond one- 
fourth. The sum of $1800 is sworn to as a debt upon which the 
attachment was ordered, and the action of rescission was engrafted 
upon it. The judgment of the District Court was for the plainsitis, 
and the defendant has appealed. 

The evidence is wholly insufficient, in our opinion, to prove the 
debt of $1800. It is supported only by the oath of one witness, 
who, notwithstanding an objection to parol evidence in such a 
case, was permitted to testify to the ownership by Jett’s wife of a 
tract of land in Concordia, to its sale by Jett and wife after their 


marriage, and that the price was $1500 or $1900, and was receiv- 


ed by the husband. 

The contract between the parties, which the plaintiffs ociea 
was intended to put an end to their joint interest in the community 
of acquéts and gains, and consequently was a partition subject to 
be rescinded for lesion beyond one-fourth, bears date April 18th, 
1825. It recites that H. Jett, for the consideration therein ex- 
pressed, has sold, transferred, and delivered to the plaintiff, Bel- 
videre Eliza Tippett, six slaves, whose names and ages are giv- 
en. Noprice is mentioned, nor any valuation of the slaves. B. E, 
Tippett, on her part, relinquishes in favor of Jett, all her right, 
title, interest, and claim to the succession of her late mother, Eliza- 





* The first opinion in this case, was delivered by Martin, J., October, 1838, The 
opinion last pronounced has rendered its publication unnecessary. : 
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beth Jett, the wife of the said H. Jett, abandoning all claim to the 
same, and acknowledging herself fully satisfied and compensated 
by the slaves above described. 

H. Jett, by this act, admits the plaintiff’s heirship, and cannot now _ 
be permitted to call it in question, without showing affirmatively 
that he was in error. 

The contract between the parties is clearly not asale. No price 
is fixed for the slaves. It appears to be one rather of exchange, 
Jett giving six slaves in exchange for B. E. Tippett’s right, title, 
interest, and claim to or in the succession of her mother. But, 
whatever may be the form of the act, it is well settled, that every 
first settlement between heirs or partners by which a state of indi- 
vision is terminated, is, in substance, a partition. 3 La. 188. 

In the case here referred to of The Syndics of Morgan v. Daven- 
port’s Heirs, §-c., Morgan and Cortes had been partners in trade. 
On the dissolution of the partnership, Morgan sold out his interest 
to his partner for $10,000 ; and it was held that this was substan- 
tially a partition, and the lesion was alleged by way of exception, 
in an action on the notes given for the price of the sale. 

That there did exist a community of acquéts and gains be- 
tween H. Jett and the mother of the plaintiff B. E. Tippett, is 
clearly shown, and, we presume, the slaves given to her belonged 
to that community. The effect of the contract was to vest in Jett 
a title to all the property in which they were jointly interested, in 
consideration of six slaves, and an exemption, on the part of B. E. 
Tippett, from all debts due by the community. | 

It is, however, contended, that the contract is a cession of he- 
reditary rights to a co-heir, and, consequently, without warranty, 
and not subject to rescission for lesion. ‘ 

B. E. Tippett appears to us to have placed herself in a dilemma, 
from which it is difficult to escape. If her contract with Jett was 
a partition, and subject to rescission for lesion beyond a fourth, she 
cannot succeed, because she has neither averred nor proved an 
offer to restore the slaves received by her as her share ; and it is 
a general rule in all actions of rescission, that the party seeking 
relief must offer to restore his adversary to the situation he was in 
before the contract. He who seeks equity, must do equity. Hf, 
on the contrary, the contract be regarded as one of exchange, the 
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same principle applies, and the contract cannot be rescinded with- 
out placing the parties in statu quo. In either case, Jett would be 
entitled to a restoration of the slaves, given by him as a considéra- 
tion -for B. E. Tippett’s interest in her mother’s estate ; and, if a 
new partition is to be made, he has a right to require that the: pro- 
perty shall be partaken in kind, so far as it is practicable, and 
this could not be done without bringing back the slaves, eae 
she has not shown herself either able or willing to do. 
But even if it were doubtful whether that principle appline] to. 
the case before us, yet we are clearly of opinion that the present 
_ action is barred by the prescription of five years, according to article 
3507 of the Civil Code, which declares that “the action of nullity 
or rescission of contracts, testaments, or other acts ; that for the 
reduction of excessive donations ; that for the rescission of parti- 
tions and guarantee of the portions, are prescribed by five years,” 


&c, The contract between B. E. Tippett and Jett bears date April - 


18th, 1825, and the attachment was served in this suit May uae, 
1831. 

The judgment of the District Court is, therefore, avoided: and 
reversed ; and it is further ordered that there be judgment for oe 
defendant, with costs in both courts. 





Apo.uinalrE Baitiio v. Davin Burney and another. 


To recover against a mere trespasser, who sets up no title in himself or in any other 


person, it is unnecessary that the plaintiff should show a title, perfect in all: Te- 
spects ; one apparently good will suffice. 

Where it is proved that the land claimed by the plaintiff weahd be equally, or more 
valuable to him with the timber on it, defendants, who were mere trespassers, will 
not be allowed any thing for the expense incurred by them in clearing it. 


Appa from the District Court of Rapides, King, J. 

Hyams, for the plaintiff. 

Brent, for the appellants. 

Garuanp, J. This suit is brought to recover a tract of land: 
fronting on Red River, being lot No. 35, in township No. 4, north 
range No.1 west, containing 134,45 acres, with the rents and 
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fruits. The plaintiff claims title by different mesne conveyances 
from one Louis Huet or Wite, who purchased from the United 
States. The defendants set up no title to the premises in their 
answer, nor do they pretend to have any. They are,:therefore, 
trespassers. 

The plaintiff exhibits a regular chain of deeds from Huet to 
himself, the receipt of the Receiver of Public Moneys, and a cer- 
tificate from the Register of the Land Office at Opelousas, show- 
ing that the United States had parted with their title to the land, 
and that the party was entitled to a patent for it. The deed to the 
plaintiff is dated on the 22d of December, 1836, previous to any - 
possession proved in either of the defendants. ‘They exhibit no 
title, but prove, by parol evidence, that they have been for some 
time in possession of the land, and that, notwithstanding the insti- 
tution of this suit, they have gone on to clear, cultivate, and im- 
prove it; and they claim the value of their improvements. The 
plaintiff shows that on his lands adjoining, there is a great scarcity: 
of timber, and that this land is very valuable on that account. The 
evidence shows that to the plaintiff the land would be nearly, if 
not quite as valuable with the timber standing on it, as after having 
been cleared ; and, further, that the defendants have cut and carried 
away, or destroyed, a quantity of the best timber. It is shown 
that the cleared land is worth to the defendants a rent of four dol- 
lars per acre per annum, and the number of acres which each de- 
fendant has in possession is established. It also appears that 
Burney has made and carried off the premises a large number of 
rails. 

There was a judgment for the plaintiff for the land, and for rent 
since the service of the citation, and against Burney for the value 
of the rails. From which both defendants have appealed. 

In this court, the counsel for the defendants has urged, that the 
judgment of the District Court should be reversed, because the 
title of the plaintiff is null and void, he having purchased a pre- 
emption right under the act of Congress of June 19, 1834, previ- 
ous to the issuing of a certificate of purchase, which he alleges is 
prohibited. The evidence shows that the proof of the right of 
pre-emption was made previous to the date of the deed, although, 
from some cause, the purchase was not actually completed until 
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afterwards. The plaintiff is not the vendee of the pre-emptor, but 

is a third purchaser from him, and there is no allegation of any col- 
lusion or unfairness. It is not necessary for us, under these cir- 
cumstances, to investigate the question raised by the counsel. If 
there be a defect in the plaintiff’s title, it is not one with which 
the defendants have any thing todo. They are trespassers, and 

to recover against them, it is not necessary to show a_title perfect 

in all respects. Patin v. Blaise, 19 La. 396. If there be defects 

in the plaintiff’s title, it does not become the defendants to assert 

it, who set up no title in themselves nor any better one in any other 
person. The ground taken by this court, in the case of Bedford 
v. Urquhart, §-c:, meets our approbation now, and it is time to let 

it be understood, that one man cannot, without title, or the asser- 
tion of a better title in another, take possession of the property for 

which a third person has paid his money, and to which he has ap- 

parently a good title, and then call on the complainant to exhibit 
his titles, and, when exhibited, commence a search for defects, 
and if every link in the chain be not perfect, keep possession with- 

out a legal or equitable right in himself. This court will protect 
every man in the rights which the law gives him, but it will not 
aid any one in retaining the possession of that to which he exhibits 
no right, or does not, even on the record, assert a claim. This 
case is different in several essential particulars from that of Strong 
v. Rachal, $c. (16 La. 232); and, in relation to the question of 
improvements made since the commencement of the suit, is in ac- 

cordance with the principles settled in the case of Pearce, $e. v. 

Frantum, 16 La. 414, 423. 


Judgment affirmed. 
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ALEXANDRIA. 


Blinco v. Grimball and anothers &c. 








In the cases of Joseph Blinco v. John D. Grimball and another, 
and Edward Simon v. Jacob W. King, from the District Court of 
St. Mary, decided at Opelousas ; and of Andrew E. Crane v. Fe- 
liz Bosworth and another from the District Court of Carroll, Wil- 
liam R. Taylor and another v. George W. Lovelace and another 
from the District Court of Catahoula, and Bernard Hemken v: 
Maberry Wafer from the District Court of Claiborne, decided at 
Alexandria, the judgments of the lower courts were affirmed, with 


damages for frivolous appeals. 








